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PARTI 

INTRODUCTION 

On  the  10th  day  of  July,  1985  the  Standing  Committee  on  the 
Ombudsman  (the  "Committee")  was  created  with  the  following  terms  of  reference: 

"to  review  and  consider  from  time  to  time  the  Reports  of 
the  Ombudsman  as  they  become  available  and  as  the 
Committee  deems  necessary,  pursuant  to  Section  16(1)  of 
the  Ombudsman  Act,  to  formulate  from  time  to  time 
general  rules  for  the  guidance  of  the  Ombudsman  Act;, to 
report  thereon  to  the  Legislature  and  to  make  such 
recommendations  as  the  Committee  deems  appropriate. 
Further,  the  Committee  may,  with  the  agreement  of  the 
Legislature,  be  permitted  to  sit  concurrently  with  the 
Legislature  from  time  to  time.  And  that  the  Committee 
shall  have  authority  to  sit  during  adjournments  and  the 
interval  between  Sessions  and  have  full  power  to  employ 
such  staff  as  it  deems  necessary  and  to  hold  meetings  and 
hearings  in  such  places  as  the  Committee  may  deem 
advisable,  subject  to  budget  approval  from  the  Board  of 
Internal  Economy." 

The  change  of  the  Ombudsman  Committee  from  a  Select  to  a  Standing 
Committee  is  indeed  meaningful.  It  creates  a  greater  degree  of  permanence  and 
stability  to  the  entire  Ombudsman  process.  The  Committee  commends  the 
Legislature  for  this  action. 

The  Committee  held  a  number  of  organizational  meetings  in  July,  1985. 
It  met  in  formal  session  during  the  weeks  of  September. 2nd  and  9th,  1985  to  review 
and  consider  the  Twelfth  Report  of  the  Ombudsman  and  other  matters  relevant  to 
its  tdns  of  reference. 

The  Select  Committee  on  the  Ombudsman  ("the  Select  Committee") 
during  its  nine  year  history,  in  various  of  the  thirteen  reports,  confirmed  its  support 
for  the  persons  who  held  the  office  of  Ombudsman  and  for  the  concept  of  the  office 
itself.   The  Committee  wishes,  at  this  time,  to  confirm  its  support  in  the  same  way. 
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The  Committee's  hearings  in  September,  1985  with  the  Ombudsman,  his 
staff  and  members  of  various  governmental  organizations  was  conducted,  in  an 
atmosphere  of  co-operation  and  cordiality. 

For  example,  in  his  Twelfth  Report  Dr.  Hill  referenced  nineteen  cases 
wherein  the  governmental  organizations  affected  had  refused  to  implement 
recommendations  made  by  him  in  Reports  issued  pursuant  to  Section  22(3)  of  the 
Ombudsman  Act.  Between  late  June,  when  the  Ombudsman's  Report  was  tabled  in 
the  House,  and  the  beginning  of  September,  when  the  Committee  hearings 
commenced,  fifteen  of  those  cases  had  been  resolved  to  the  satisfaction  of  the 
Ombudsman.  In  all  of  those  fifteen  cases  the  governmental  organization  had 
decided  to  act  upon  the  Ombudsman's  recommendations  in  such  a  way  that  was 
acceptable  to  him  and  his  staff.  The  Committee  commends  the  Ombudsman  and 
representatives  of  the  governmental  organizations  affected  for  their  efforts  in 
resolving  those  cases  before  the  Committee  was  required  to  consider  them  in  detail. 
Such  actions  demonstrate  a  growing  respect  for  the  concept  of  the  Ombudsman  and 
for  the  Committee's  process.  Because  those  fifteen  cases  were  resolved  without 
Committee  involvement,  there  will  be  no  further  comment  on  them  in  this  Report. 

The  style  of  Dr.  Hill  as  Ombudsman  is  now  clearly  emerging.  He  has 
chosen  mediation  and  conciliation  as  important  weapons  in  his  arsenal  to  obtain 
desired  results  for  his  complainants.  The  Committee  commends  Dr.  Hill  for  the 
effective  use  of  these  tools.  It  accepts  his  assurance  that  he  will  not  permit 
mediation  or  conciliation  to  sacrifice  quality  of  the  results  which  are  required  in  the 
circumstances  of  any  complaint. 

The  Committee  also  notes  with  approval  that  Dr.  Hill  has  disclosed 
certain  systemic  problems  which  he  believes  exist  between  his  office  and  certain 
governmental  organizations  which  tend  to  impede  the  work  of  his  office.  The 
Committee  has  encouraged  Dr.  Hill  to  continue  bringing  systemic  problems  to  its 
attention.  Where  the  Committee  is  satisfied  that  these  problems  in  fact  exist,  it 
will  seek  to  have  them  corrected  especially  where  it  will  serve  to  improve  the 
effectiveness  of  the  Ombudsman  operation. 
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Dr.  Hill  continues  to  reorganize  the  structure  of  his  staff  to  further 
improve  its  performance  and  productivity.  The  Committee  has  encouraged  him  in 
this  respect  and  intends  to  review  results  with  him  in  more  detail  in  1986.  Both  Dr. 
Hill  and  the  Committee  are  mindful  of  the  continuing  need  to  improve  the  length  of 
time  to  process  complaints,  particularly  those  which  involve  the  entire  Ombudsman 
process. 

The  Ombudsman  and  this  Committee  are  still  awaiting  the  tabling  by  the 
Attorney  General  of  a  bill  amending  the  Ombudsman  Act.  This  legislature  was 
promised  by  the  former  Attorney  General  to  be  tabled  in  the  spring  of  1984.  In  Part 
V  of  this  Report,  the  Committee  has  recommended  that  such  legislation  be  tabled 
without  further  delay. 

The  Ombudsman,  in  his  Twelfth  Report  raised  the  issue  of  expansion  of 
his  jurisdiction.  He  cited  a  number  of  circumstances  and  statistics  occurring  within 
the  past  ten  years  which  he  believes  support  the  conclusion  that  his  jurisdiction  be 
expanded.  He  has  not  however,  formally  recommended  that  such  a  step  be  taken 
now.  He  wishes  to  have  the  question  thoroughly  studies  and  discussed.  While  the 
Committee  in  this  Report  has  refrained  from  expressing  its  opinion  on  the  question 
of  expanded  jurisdiction,  it  nevertheless  agrees  with  the  Ombudsman  that  it  is 
timely  to  raise  and  consider  the  question  in  an  appropriate  way.  Accordingly,,  in 
Part  111(d)  of  this  Report  the  Committee  has  recommended  how  this  question  can  be 
raised  and  effectively  considered  so  that  a  meaningful  report  can  be  tabled  in  the 
Legislature  later  this  year. 
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PARTH 

TWELFTH  REPORT  OF  THE  SELECT  COMMITTEE  ON  THE  OMBUDSMAN 

(a)  Debate  by  Legislature 

This  Report  was  tabled  in  the  Legislature  in  December,  1984. 
Regrettably  it  has  not  yet  been  debated.  Early  Reports  of  the  Select  Committee 
were  not  debated  or  adopted  by  the  House.  This  omission  prompted  some 
governmental  organizations  to  challenge  the  authority  of  the  Committee's 
recommendations.  As  the  Select  Committee  has  observed  in  a  number  of  its 
Reports  failure  by  the  Legislature  to  debate  and  where  appropriate,  adopt  such 
recommendations  can  only  serve  to  undermine  the  effectiveness  of  the  office  of  the 
Ombudsman.  The  work  and  effectiveness  of  the  Ombudsman  and  the  Committee, 
particularly  with  respect  to  recommendation  denied  cases,  would  be  greatly 
diminished  if  governmental  organizations  knew  or  believed  that  Committee  Reports 
would  not  be  debated  and/or  adopted.  ACCORDINGLY,  THE  COMMITTEE 
RECOMMENDS  THAT  THE  TWELFTH  REPORT  OF  THE  SELECT  COMMITTEE  ON 
THE  OMBUDSMAN  AS  WELL  AS  THE  SPECIAL  REPORT  OF  THE  COMMITTEE 
TABLED  JANUARY  30,  1986  BE  DEBATED  AND  ADOPTED  BY  THE 
LEGISLATURE  AT  THE  EARLIEST  POSSIBLE  DATE.l 

(b)  Responses  from  Governmental  Organizations  to 
Recommendations  contained  in  the  Report 

(1)       Ministry  of  the  Environment  (Recommendation  1) 

It  its  Twelfth  Report,  the  Committee  made  two  recommendations: 

(A)  The  Minister  of  the  Environment  accept  in  principle  that,  the 
Crown  may,  in  the  appropriate  circumstances,  pay  a  claimant 
interest  due  pursuant  to  a  term  of  a  contract  with  a  contractor; 
and 
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(B)  The  Minister  of  the  Environment  consider  the  merits  of  the 
complainant's  claim  for  interest  owing  on  the  principal  amount  in 
question  and  formulate  a  decision  whether  or  not  to  pay  such 
claim. 

The  Ministry  has  accepted  in  principle  that  it  is  within  the  Minister's 
jurisdiction  to  pay  interest  in  appropriate  circumstances.  However,  having 
considered  the  matter  on  its  merits,  the  Minister  decided  against  paying  interest.  In 
response,  the  Ombudsman  questions  whether  the  ministry,  given  its  entrenched 
position,  could  have  decided  the  question  with  objectivity. 

The  Committee  agrees  that,  in  fairness  to  both  the  ministry  and  the 
complainant,  the  matter  should  be  assessed  by  someone  other  than  the  ministry.  It 
therefore  recommends  that  an  independent  adjudicator  be  appointed  to  assess  the 
matter  of  whether  or  not  interest  is  owed  to  the  complainant. 2 

(2)       Ministry  of  Labour  -  Workers'  Compensation  Board 

Recommendations  3,  4,  5,  6,  7,  &  8,  9 

The  Select  Committee  made  seven  recommendations  to  the  Workers' 
Compensation  Board  respecting  six  recommendation  denied  cases  contained  in  the 
Ombudsman's  Eleventh  Report.  All  of  those  recommendations  have  been 
implemented  by  the  Board  to  the  satisfaction  of  the  Ombudsman.  The  Committee 
commends  the  Board  for  its  actions. 
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PART  m 

TWELFTH  REPORT  OF  THE  OMBUDSMAN,  APRIL,  198fr  TO  MARCH  31,  1985 

(a)      Organization  and  Operation  of  the  Ombudsman's  Office 

The  Ombudsman  believes  that  a  two-fold  approach  -  consisting  of 
decentralization  and  public  education  -  would  serve  to  strengthen  the  presence  of 
the  office  in  Ontario.  The  Committee  continues  to  be  interested  in  any  plans 
whereby  the  Office  becomes  better  known  and  access  to  its  services  if  made 
available  to  all  Ontarians,  regardless  of  their  place  of  residence.  Mindful  that  10% 
of  complaints  come  from  the  8%  of  the  population  living  in  northern  Ontario,  the 
Committee  is  pleased  with  the  initiatives  undertaken  by  the  Ombudsman  vis-a-vis 
northern  Ontario  -  such  steps  as  the  appointment  of  a  native  programs  officer  for 
outreach  to  native  communities;  the  appointment  of  a  district  officer  who  speaks 
English  and  Oji-Cree  and  another  who  speaks  French,  Cree  and  English;  meetings 
with  aboriginal  leaders  and  personal  visits  to  remote  reserves.  Similarly,  the 
Committee  is  of  the  opinion  that  a  reconstituted  communications  and  public 
education  directorate  will  also  serve  to  address  the  concern  it  has  always  had  about 
the  Ombudsman's  visibility  in  northern  Ontario. 

In  this  vein,  the  Committee  is  intrigued  by  the  idea  of  using  northern  and 
southwestern  Ontario  residents  as  part-time  representatives  of  the  Ombudsman's 
office,  along  the  lines  of  "stringers"  used  by  newspapers.  They  would  take  the  place 
of  a  more  expensive  alternative  -  the  creation  of  more  regional  offices.  Such 
representatives  would  perform  educational  and  referral  functions  rather  than 
investigative  ones,  these  latter  remaining  in  the  Toronto  office.  A  division  of  labour 
(in  the  north)  along  these  lines  probably  leads  to  reduced  effectiveness;  even  given 
the  importance  of  good  investigatory  work  and  the  time  needed  to  train  competent 
investigators,  the  committee  questions  why  such  a  separation  of.  functions  if 
considered  practical  and  in  the  best  interests  of  the  northern  committees. 
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The  Committee  intends  to  discuss  with  the  Ombudsman  the  process  of  a 
regional  plan,  the  implementation  of  which  he  has  characterized  as  his  "next  major 
responsibility". 

Finally,  the  Committee  will  be  reviewing  with  the  Ombudsman  the 
effectiveness  of  his  new  organizational  structure,  with  its  five  investigative  areas, 
and  its  emphasis  on  the  investigative  function  as  the  most  important  dimension  of 
the  office's  work.  In  particular,  the  effect  the  new  structure  has  on  the  speed  with 
which  casework  is  handled  will  make  a  significant  comment  on  the  new  system.  It  is 
hoped  that  this  change,  along  with  other  changes  designed  to  better  working 
conditions  for  staff  (a  grievance  procedure,  a  salary  classification  system  based  on 
the  Ontario  civil  services,  etc.),  will  also  have  a  positive  impact  upon  the  way  the 
office  functions. 

(b)      Statistical  Analysis 

The  Committee  notes  with  approval  that  the  substantial  majority  of 
cases  are  completed  within  the  shortest  period  of  time,  according  to  statistics 
compiled  by  the  Ombudsman's  office.  Similarly,  the  average  duration  of  cases  has 
decreased  from  264  days  in  1983/84  to  229  days  in  1984/85  in  the  case  of 
jurisdictional  complaints,  and,  in  the  case  of  non-jurisdictional,  from  50  days  to  42 
days  in  the  same  years. 

The  problem  of  slow  response  from  particular  ministries  remains, 
however;  42  complaints  required  more  than  33  months  to  close.  Because  some 
ministries  (the  Workers'  Compensation  Board,  for  example)  take  longer  to  address 
cases  than  is  necessary,  the  statistics  on  average  duration  of  cases  are  substantially 
distorted.  In  other  words,  a  case  that  takes  3  to  4  years  to  close  because  for  a  two- 
year  period  the  Ombudsman's  office  must  await  a  response  from  the  Board 
significantly  raises  the  average  duration  time.  To  deal  with  the  problem,  the 
Ombudsman  is  currently  monitoring  a  sample  of  complaints  to  determine  which 
delays  are  the  result  of  internal  procedures  and  which  ones  are  the  result  of  external 
factors  -  that  is,  factors  beyond  the  control  of  the  office. 
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When  these  determinations  are  made,  the  matter  can  be  taken  up  with 
senor  people  at  the  ministries.  It  is  also  true,  as  Dr.  Hill  believes,  that  an 
improvement  in  relations  with  the  ministries  will  have  an  impact  on  statistics. 
Nonetheless,  the  Committee  is  of  the  opinion  that  scrutiny  by  it  of  these  longer- 
lasting  cases  may  accelerate  the  rate  at  which  they  are  brought  to  a  conclusion.  To 
this  end,  it  suggests  that  the  Ombudsman  list  with  reasons  in  his  next  annual  report, 
a  category  of  current  investigations  that  are  being  delayed  by  factors  outside  of  his 
control.   A  thorough  study  will  be  necessary  to  prepare  this  part  of  his  next  report. 

(c)      Amendments  to  the  Ombudsman  Act 


In  the  Twelfth  Report  of  the  Select  Committee  page  36  it  reported  as 


follows: 


"It  goes  without  saying  that  the  amendments  to  the 
Ombudsman  Act  that  were  expected  in  the  spring  of  1984 
did  nt  appear.  Dr.  Hill  reported  on  September  6,  1984  that 
meetings  with  the  Ministry  of  the  Attorney-General 
continue,  that  the  Ombudsman's  recommendations  regarding 
amendments  are  close  to  finalization,  and  that  the  Ministry 
has  assured  hi  that  the  bill  has  a  high  priority.  The 
Committee  wishes  to  reiterate  that  it  is  still  ready,  as  it 
was  at  the  time  of  the  writing  of  its  Eleventh  Report,  to 
receive  this  bill  for  necessary  and  appropriate  consideration 
after  it  has  been  tabled." 

Regrettably,  no  bill  has  yet  been  tabled  in  the  Legislature.  The  amendment  process 
began  in  1978  after  discussions  between  the  then  Ombudsman,  the  late  Arthur 
Maloney,  Q.C.,  and  the  then  Attorney  General,  R.  Roy  McMurtry,  Q.C.  The  tabling 
of  this  bill  is  now  long  overdue  and  the  Committee  is  not  aware  of  any  satisfactory 
explanation  for  the  continuing  delay. 

ACCORDINGLY,  THE  COMMITTEE  RECOMMENDS  THAT  THE 
ATTORNEY  GENERAL  TABLE  IMMEDIATELY  IN  THE  LEGISLATURE  A  BILL 
AMENDING  THE  OMBUDSMAN  ACT.3 
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The  Committee,  like  its  predecessor,  expects  that  the  bill  will  be 
referred  to  it,  rather  than  the  Justice  Committee,  for  a  clause  by  clause  review. 

(d)      Expansion  of  Ombudsman's  Jurisdiction 

In  his  Twelfth  Report  and  when  he  appeared  before  this  Committee,  Dr. 
Hill  raised  the  issue  of  the  expansion  of  the  jurisdiction  of  the  office  of  the 
Ombudsman.  Dr.  Hill  has  not  yet  recommended  that  his  jurisdiction  be  expanded  to 
include  other  provincially  constituted  organizations.  Rather,  he  believes  it  is  timely 
for  a  full  discussion  of  the  issue. 

The  Committee  concurs  with  Dr.  Hill  that  it  is  timely  that  the  issue 
again  be  raised.  The  last  such  discussion  occurred  in  1978  when  the  later  Arthur 
Maloney,  Q.C.  actively  sought  expansion  of  his  jurisdiction.  The  Committee  in  its 
Fourth  Report  after  carefully  considering  the  matter  stated  as  follows  at  page  83: 

"THE  COMMITTEE  HAS  CONCLUDED  THAT  THE 
CONCEPT  OF  AN  OMBUDSMAN  IS  APPLICABLE  TO 
LOCAL  GOVERNMENTS  IN  ONTARIO.  THE  COMMITTEE 
RECOMMENDS  THAT  THE  FUNCTION  OF  OMBUDSMAN 
TO  LOCAL  GOVERNMENT  SHOULD  NOT  BE  PERFORMED 
BY  AN  OMBUDSMAN  WHO  HAS  JURISDICTION  OVER 
PROVINCIAL  OR  CENTRAL  GOVERNMENT 

ORGANIZATIONS.l 

What  the  form  or  structure  of  that  office  or  offices  of  a 
local  Ombudsman  might  be,  whether  it  be  one  or  more 
provincially  appointed  Ombudsman,  or  whether  local 
municipalities  or  authorities  be  empowered  to  set  up  an 
Ombudsman  as  they  saw  fit,  would  in  our  opinion  be  a 
matter  for  further  study  by  this  Committee  or  other 
appropriate  bodies.  Input  from  those  most  directly  affected 
is  essential  before  that  question  can  be  resolved.  To  do 
otherwise  would  only  serve  to  foster  an  immediate  distrust 
and  opposition  by  local  governments  in  Ontario." 

While  this  Committee  has  not  yet  decided  whether  the  concept  of  Ombudsman  is 
appropriate  for  local  governments  in  Ontario,  it  does  agree  with  the  Select 
Committee  on  the  Ombudsman  that  a  further  review  of  the  issue  with  input  from 
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appropriate  persons  affected,  is  essential.     In  the  Committee's  opinion  there  are 
three  issues  which  need  to  be  addressed: 

(a)  Is   there   a   need   for   expansion   of   the  jurisdiction  of  Ombudsman  in 
Ontario  to  include  other  provincially  constituted  organizations; 

(b)  If  there  is  such  a  need,  what  is  its  scope;  and 

(c)  Who  should  perform  the  function  covered  by  the  expanded  jurisdiction? 

This  Committee  is  of  course  uniquely  suited  to  undertake  the 
responsibility  for  such  a  review.  ACCORDINGLY,  IT  WILL  UNDERTAKE  A 
REVIEW  AND  CONSIDERATION  OF  THE  QUESTION  OF  THE  EXPANSION  OF  THE 
JURISDICTION  OF  THE  OMBUDSMAN  OR  AN  EXPANSION  OF  OMBUDSMAN 
FUNCTIONS  IN  ONTARIO.  THE  COMMITTEE  INTENDS  TO  CONDUCT  SUCH 
PUBLIC  HEARINGS  WHERE  AND  WHEN  IT  CONSIDERS  APPROPRIATE. 

(e)      Systemic  Problems 

Dr.  Hill  raised  three  systemic  problems  which  he  believes  have  been  the 
cause  of  certain  recurring  complaints  to  his  office  against  the  Workers* 
Compensation  Board.   These  problems  were: 

1.  The  Board's  reluctance  to  rely  on  or  consider  decisions  of  the  Courts  in 
assisting  it  in  the  interpretation  of  its  statute; 

2.  The  Board's  tendency  to  accept  the  opinions  of  its  staff  physicians  over 
those  of  the  workers'  treating  physicians;  and. 

3.  The  Board's  interpretation  of  Section  43  of  its  Act  by  which  it  rates 
permanent  disability  awards. 
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The  Committee  has  left  the  first  two  problems  to  be  discussed  by  Dr. 
Hill  and  appropriate  members  of  the  new  Board,  including  its  Chairman,  Dr.  Elgie. 
The  Committee  will  be  hearing  from  Dr.  Hill  whether  they  have  been  solved  and 
accordingly  defers  any  further  comment  or  action  at  this  time. 

The  Ombudsman  reminded  the  Committee  that  the  Select  Committee  on 
the  Ombudsman  in  its  Ninth  Report  recommended  that  the  Cabinet  refer  Section  43 
of  the  Act  to  the  Supreme  Court  of  Ontario  for  consideration  and  interpretation 
under  the  Constitutional  Questions  Validity  Act  and  that  the  Attorney  General 
declined  to  accept  the  Committee's  recommendation. 

The  Ombudsman  advised  the  Committee  that  approximately  one-quarter 
of  all  Workers'  Compensation  Board  complaints  made  to  his  office  involve 
permanent  disability  awards  and  in  some  degree  the  complaints  emanate  from  the 
Board's  interpretation  of  this  section  which  he  believes  to  be  wrong  and 
inappropriate.  Dr.  Hill  urged  the  Committee  to  either  recommend  again  to  the 
Legislature  and  the  Attorney  General  that  the  section  be  referred  to  the  Supreme 
Court  of  Ontario  under  the  Constitutional  Questions  Validity  Act  or  to  recommend 
that  the  Minister  of  Labour  review  the  Weiler  Report  and  the  Report  of  the  Standing 
Committee  on  Resource  Development  with  a  view  to  amending  the  legislation  to 
provide  for  an  equitable  system  of  permanent  disability  ratings. 

The  Committee  notes  that  the  Ombudsman  is  of  the  opinion  that  the 
more  equitable  and  flexible  definition  of  this  section  which  he  urges  would 
substantially  reduce  the  number  of  appeals  to  the  Board.  While  practical  expediency 
should  not  of  itself  be  a  reason  for  this  Committee  to  act,  it  can  be  considered  along 
with  the  other  factors  which  caused  the  Select  Committee  to  make  its 
recommendation  in  its  Ninth  Report.  The  Committee  is  confident  that  the  Ministry 
of  Labour  will  in  any  event  review  the  Weiler  Report  and  the  Report  of  the  Standing 
Committee  on  Resources  Development  with  a  view  to  amending  legislation  to 
provide  for  a  more  equitable  system  of  permanent  disability  ratings.  However,  the 
Committee  is  convinced  for  the  reasons  set  forth  by  the  Select  Committee  on  the 
Ombudsman  in  its  Ninth  Report  and  by  the  Ombudsman  in  his  submissions,  that  the 
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question  of  the  interpretation  of  Section  43  of  the  Workers'  Compensation  Board 
should  be  referred  to  the  Supreme  Court  of  Ontario  for  consideration  under  the 
Constitutional  Questions  Validity  Act.  ACCORDINGLY,  THE  COMMITTEE 
RECOMMENDS  THAT  THE  LIEUTENANT  GOVERNOR  IN  COUNCIL. REFER  TO  A 
JUDGE  OF  THE  SUPREME  COURT  OF  ONTARIO  FOR  HEARING  AND 
CONSIDERATION  THE  INTERPRETATION  OF  SECTION  42(1)  OF  THE 
WORKMEN'S  COMPENSATION  BOARD  ACT  (NOW  SECTION  43(1)).5 

(f )       Recommendations  in  previous  Ombudsman  Reports  where 
it  is  expected  that  some  further  action  will  be  taken 
by  the  Governmental  Organization  Affected 

Ministry  of  Education 

The  Committee  has  been  dealing  with  this  matter  since  its  Third  Report 
in  1977.  In  1984  in  its  Eleventh  Report,  the  Committee  recommended  that 
"Recommendation  No.  23  of  its  Third  Report  be  implemented  by  the  Ministry  of 
Education  by  means  of  a  policy  of  insurance  on  a  province-wide  basis  before  the  end 
of  1984." 

Nineteen  eighty-four  has  come  and  gone  with  little  progress  having  been 
made  on  this  matter.  The  Committee  therefore  recommends  that:  the  ministry 
prepare  an  insurance  program  related  to  the  injuries  sustained  in  sports  and/or  shop 
activities  by  students  in  elementary  and  secondary  schools  which  result  in  loss  of 
future  earnings;  and  that  the  ministry  report  to  the  committee.6 

Ministry  of  Health 

The  Ministry  has  assured  the  Committee  that  the  interim  arrangement 
accepted  by  the  Committee  pending  amendment  of  The  Nursing  Homes  Act 
continues  to  be  followed  by  the  Ministry  and  will  be  followed  until  the  legislation  is 
amended.  These  amendments  will  be  brought  forward  this  fall,  it  is  hoped,  although 
they  may  be  delayed  until  the  spring,  and  will  substantially  formalize  the  interim 
arrangement. 
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PART  IV 


RECOMMENDATIONS  DENIED  BY  GOVERNMENTAL  ORGANIZATIONS 
AS  REPORTED  IN  THE  TWELFTH  REPORT  OF  THE  OMBUDSMAN 


(i)       Ministry  of  Consumer  and  Commercial  Relations 

Detailed  Summary  No.  1 

Due  to  the  nature  and  extent  of  the  facts  of  this  case  the  Committee 
refers  and  relies  upon  the  statement  of  facts  agreed  upon  between  the  Ombudsman 
and  the  Ministry  and  filed  with  the  Committee.  This  statement  is  attached  to  this 
Report  as  Schedule  "A". 

As  a  result  of  his  investigation,  the  Ombudsman  determined  that  the 
then  Minister  of  Consumer  and  Commercial  Relations,  as  a  result  of  a  discussion 
with  HUDAC  officials  concerning  the  homeowners  complaints  made  unequivocal 
promises  of  assistance  to  the  homeowners.  These  promises  were  apparently  without 
regard  to  the  position  of  the  builder.  The  Ombudsman  further  determined  that 
Ministry  representatives  misunderstood  the  nature  of  HUDAC's  commitment  for 
assistance  that  HUDAC  misunderstood  the  Ministry's  expectations.  Although  there 
was  an  offer  eventually  made  from  the  builder  to  rectify  certain  matters,  the 
substance  of  that  offer  was  not  in  the  same  wide  sweeping  terms  as  the  Minister's 
unequivocal  promise  to  the  homeowners.  In  any  event,  it  is  further  complicated  by 
the  fact  that  the  Ministry  never  communicated  the  builder's  offer  to  the 
homeowners  before  it  was  eventually  withdrawn. 

Although  the  facts  and  chronology  of  this  case  may  seem  relatively 
complex,  in  the  Committee's  opinion  the  fundamental  issue  is  a  simple  one.  The 
Minister,  as  a  result  of  a  discussion  with  HUDAC  concluded  that  with  its  assistance 
he  and  his  Ministry  could  provide  the  type  of  relief  to  the  homeowners  they  were 
seeking  and  publicly  so  stated  on  numerous  occasions  in  categorical  terms. 
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The  Ombudsman  concluded  that  the  Ministry's  handling  of  the  matter 
was  "unreasonable"  and  in  particular:  (1)  the  Ministry  omitted  to  document  its 
commitment  from  HUDAC  and  to  confirm  this  commitment  in  writing  with  HUDAC: 
(2)  the  Ministry  unreasonably  omitted  to  provide  HUDAC  administrators  with  a 
statement  of  the  Ministry's  expectation  and  its  knowledge  of  the  history  of  the 
homeowners  problems;  and  (3)  the  Ministry  unreasonably  omitted  to  notify  the 
homeowners  of  the  builder's  offer  to  repair  the  homes;  and  (4)  the  Ministry 
unreasonably  omitted  to  provide  the  homeowners  with  results  of  HUDAC's 
inspections  as  well  as  written  notice  of  its  final  disposition  of  the  matter. 

As  a  result,  the  Ombudsman  recommended  in  his  report  to  the  Ministry 
pursuant  to  Section  22(3)  of  the  Ombudsman  Act  that: 

1.  (a)  The  Ministry  reopen  its  file  on  the  matter  and  take  whatever  steps 
are  necessary  to  review  the  HUDAC  and  related  inspection  reports 
for  those  house  which  are  owned  by  persons  who  originally  filed  a 
deficiency  list  and  who  are  still  interested  in  some  form  of 
assistance  from  the  Ministry.  (It  shall  be  the  Homeowners' 
Association's  responsibility  to  advise  the  Ministry  of  the  names  of 
these  persons.) 

(b)  Following  this  review,  it  is  the  Ombudsman's  recommendation  that 
the  Ministry,  at  no  cost  to  the  homeowners,  repair  those  homes 
which  had  suffered  damage  as  a  result  of  a  major  structural  defect 
relating  to  original  construction  as  reflected  in  the  HUDAC 
inspection  reports. 

(c)  If  any  of  the  above-noted  homeowners  have  repaired  damage 
caused  by  major  structural  defects  relating  to  original 
construction,  or  any  substantial  defects  relating  to  original 
construction,  as  reflected  in  the  HUDAC  reports,  then  these 
homeowners  should  be  compensated  for  their  repair  costs  upon 
proof  of  payment. 
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2.  The  Ministry  should  send  report  letters  to  those  homeowners  who  are 
still  interested  (as  indicated  to  the  Ministry  by  the  Homeowners' 
Association),  and  who  originally  filed  deficiency  lists.  The  letters  should 
indicate  the  matters  about  which  the  homeowners  complained  as  well  as 
the  corrective  work  intended. 

The  Ministry  has  refused  to  implement  the  Ombudsman's 
recommendations.  In  essence  the  Ministry's  position  is  that  it  used  its  best  efforts 
and  expended  a  great  deal  of  time  to  obtain  a  settlement  in  a  situation  in  which  it 
had  no  legislative  or  regulatory  authority  to  do  so.  The  fact  that  its  efforts  were 
ultimately  unsuccessful  does  not  result  in  entitlement  from  the  public  purse.  There 
was  no  regulatory  failure  or  inadvertent  action  by  the  Ministry.  The  Ministry  is 
further  of  the  view  that  it  did  ultimately  cause  the  builder  to  make  an  offer  to  do 
certain  remedial  work  but  that  certain  actions  of  the  homeowners  in  creating 
publicity  as  a  pressure  tactic,  resulted  in  the  withdrawal  of  the  offer.  In  other 
words,  the  Ministry  believes  that  it  did  negotiate  a  deal  for  the  homeowners  but  that 
the  homeowners  by  their  own  actions  caused  it  to  be  repudiated. 

The  Committee,  in  principle,  agrees  with  the  conclusions  and 
recommendations  of  the  Ombudsman  in  this  case.  Regardless  of  the  Ministry's 
position  the  simple  fact  remains  that  the  Minister  made  public  commitments  to  the 
homeowners  that  deficiencies  would  be  repaired.  For  example,  during  his 
attendance  before  the  Standing  Committee  on  the  Administration  of  Justice  on 
October  10th  and  October  12th,  1979,  the  then  Minister  The  Honourable  Frank  Drea 
stated  respectively: 

"I  have  worked  out  an  arrangement  whereby  all  those  homes 
will  be  repaired. ..They  will  be  brought  up  to  standard...I 
would  like  to  get  those  homes  repaired  by  the  end  of  the 
year  if  possible.  But  it  will  be  done  at  no  cost  to  the 
homeowner."  "...the  arrangement  I  have  worked  out  is  that 
the  deficiencies  will  be  remedies,  whatever  the  deficiencies 
are. ..Somebody  would  be  brought  in  at  their  convenience 
free  of  charge  to  them,  the  place  would  be  rectified  up  to 
the  present  standard..." 
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You  put  it  in  place  exactly  as  though  it  had  been  covered  by 
the  HUDAC  home  warranty  program..." 

The  Minister  obviously  understood  or  was  determined  that  he  had 
authority  to  make  such  a  commitment  to  the  homeowners  and  accordingly  the 
Committee  agrees  with  the  Ombudsman  that  they  are  entitled  to  some  relief.  The 
Committee  did  not  hear  any  evidence  that  anyone,  including  HUDAC,  contradicted 
the  Minister  or  otherwise  qualified  the  commitment  he  had  made. 

The  Committee  notes  that  there  has  been  some  difficulty  in  identifying 
who  of  the  original  homeowners  are  still  eligible  to  have  this  remedial  work  done. 
To  help  clarify  the  matter  the  Committee  intends  that  its  recommendations 
following  be  limited  to: 

(a)  those  who  originally  filed  deficiency  lists  as  requested  by  the  Ministry 
and  are  still  interested  in  obtaining  some  form  of  assistance; 

(b)  those  who  have  deficiencies  identified  from  existing  inspection  reports 
to  be  either  or  both  of:  (i)  major  structural  defects  relating  to  the 
original  construction;  and  (ii)  substantial  defects  relating  to  the  original 
construction.  If  the  deficiencies  have  not  already  been  identified  for  the 
persons  in  question,  they  should  be  done  by  Ministry  representatives  or' 
designates. 

(c)  those    who    have   not    previously   recovered   monies   for   the   repair   or 
rectification  of  either  type  of  defect. 

ACCORDINGLY,  THE  COMMITTEE  RECOMMENDS  THAT 

1.  (a)  THE  MINISTRY  REOPEN  ITS  FILE  ON  THE  MATTER  AND  TAKE 
WHATEVER  STEPS  ARE  NECESSARY  TO  REVIEW  THE  HUDAC  AND  RELATED 
INSPECTION  REPORTS  FOR  THOSE  HOUSES  WHICH  ARE  OWNED  BY  PERSONS 
WHO  ORIGINALLY  FILED  A  DEFICIENCY  LIST  AND  WHO  ARE  STILL 
INTERESTED  IN  SOME  FORM  OF  ASSISTANCE  FROM  THE  MINISTRY.   (IT  SHALL 
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BE    THE    HOMEOWNERS'    ASSOCIATION'S    RESPONSIBILITY    TO    ADVISE    THE 
MINISTRY  OF  THE  NAMES  OF  THESE  PERSONS.) 

(b)  FOLLOWING  THIS  REVIEW  THE  MINISTRY,  AT  NO  COST  TO  THE 
HOMEOWNERS,  PAY  OR  CAUSE  PAYMENT  TO  BE  MADE  FOR  THE  REPAIR  OF 
THOSE  HOMES  WHICH  HAVE  SUFFERED  DAMAGE  AS  A  RESULT  OF  A  MAJOR 
STRUCTURAL  DEFECT  RELATING  TO  ORIGINAL  CONSTRUCTION  OR  IN  WHICH 
THERE  EXIST  SUBSTANTIAL  DEFECTS  RELATING  TO  ORIGINAL 
CONSTRUCTION  AS  REFLECTED  IN  THE  HUDAC  INSPECTION  REPORTS. 

(c)  IF  ANY  OF  THE  ABOVE-NOTED  HOMEOWNERS  HAVE  REPAIRED 
DAMAGE  CAUSED  BY  MAJOR  STRUCTURAL  DEFECTS  RELATING  TO  ORIGINAL 
CONSTRUCTION,  OR  ANY  SUBSTANTIAL  DEFECTS  RELATING  TO  ORIGINAL 
CONSTRUCTION,  AS  REFLECTED  IN  THE  HUDAC  REPORTS,  THEN  THESE 
HOMEOWNERS  SHOULD  BE  COMPENSATED  FOR  THEIR  ACTUAL  REPAIR 
COSTS. 

IN  THE  COMMITTEE'S  OPINION  THE  MINISTRY  SHOULD  SEEK 
CONTRIBUTION  AND/OR  INDEMNITY  FROM  HUDAC  FOR  THE  COST  OF  THESE 
REPAIRS.  THE  COMMITTEE  HAS  CONCLUDED  THAT  HUDAC'S  ACTIONS  HAVE 
IN  SOME  MEASURE  CAUSED  OR  CONTRIBUTED  TO  THE  MINISTRY'S 
PREDICAMENT  AND  TO  THE  STATEMENTS  MADE  BY  THE  MINISTER  WHEREIN 
HE  MADE  COMMITMENTS  TO  THE  HOMEOWNERS.7 

(i)       Ministry  of  Consumer  and  Commercial  Relations 

Liquor  Licence  Board  of  Ontario  -  Detailed  Summary  No.  3 

The  complainant  in  this  case  was  a  former  liquor  licence  inspector 
employed  by  the  Liquor  Licence  Board  of  Ontario  who  resigned  in  July  1979  prior  to 
the  Board  implementing  a  decision  to  dismiss  him  for  conduct  which  the  Board's 
disciplinary  process  identified  as: 
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1.  falsification  of  expense  accounts; 

2.  excessive  inspection  of  premises  closest  to  his  residence; 

3.  conducting  spot  inspections  with  another  inspector  without  prior 
approval  of  the  Board;  and 

4.  accepting  benefits  from  a  licencee. 

The  complainant  did  not  register  his  complaint  with  the  Ombudsman  until  September 
20,  1982,  over  three  years  from  the  date  of  his  resignation.  The  Ombudsman  as  a 
result  of  his  investigation  concluded  that: 

1.  the  complainant  was  pressured  into  resigning  by  the  Board  and  was 
effectively  dismissed. 

2.  The  Board's  decision  to  dismiss  the  complainant  was  unreasonable  as  the 
allegations  against  him  did  not  warrant  such  severe  discipline  under  the 
circumstance;  and 

3.  the  Board  failed  to  follow  fair  procedures  in  arriving  at  its  decision  to 
dismiss  the  complainant  and  further,  that  the  Board  did  not  properly 
follow  its  own  policies  with  respect  to  disciplinary-  procedures. 

The  Committee  notes  that  the  Ombudsman's  Report  did  not  refute  the 
Board's  position  that  the  complainant  had  in  fact  committed  the  acts  in  question. 

Accordingly,  the  Ombudsman  recommended  that: 

1.  That  the  Liquor  Licence  Board  of  Ontario  compensate  that  complainant 
by  an  amount  equal  to  one  full  year's  salary  from  which  shall  be 
subtracted  the  two  months'  salary  already  received  as  severance,  the 
value  realized  by  him  when  he  purchased  the  Board's  vehicle  at  wholesale 
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"cost,  and  an  amount  equal  to  90  days  salary  in  view  of  the  remaining 
allegations  against  him  concerning  expenses  and  the  manner  in  which  he 
carried  out  his  duties.  In  calculating  the  amount  owing,  the 
complainant's  pension  income  should  also  be  taken  into  consideration. 

An  approximate  calculation  of  the  amount  owing  according  to  this 
formula,  including  payment  of  interest  pursuant  to  the  Judicature  Act, 
section  535,  is  $15,236.66. 

The  Committee  notes  that  of  the  $15,236.66  recommended  by  the 
Ombudsman  for  payment,  $6,558.66  is  interest  calculated  in  the  manner  set  forth  in 
the  Courts  of  Justice  Act  and  relevant  to  actions  in  the  Supreme  and  District  Courts 
of  Ontario. 

The  Board  refused  to  implement  the  Ombudsman's  recommendation 
citing  among  other  things  the  failure  of  the  complainant  to  complain  as  to  any  lack 
of  procedural  fairness  on  its  part  during  the  material  times,  the  timing  of  his 
complaint  to  the  Ombudsman  relative  to  his  resignation,  the  failure  of  the 
complainant  to  avail  himself  of  the  grievance  procedures  provided  under  the 
relevant  collective  bargaining  agreement  and  that  he  had  in  fact  resigned. 

In  the  Committee's  opinion,  the  complainant  was  in  fact  dismissed  from 
his  position  by  the  Board.  His  decision  to  resign  was  made  with  knowledge  of  the 
Board's  decision  to  fire  him  in  any  event  and  with  some  belief  that  if  he  did  not 
resign  the  matter  might  be  referred  to  the  legal  authorities  for  investigation. 
However,  the  Committee  believes  that  the  Board's  decision  to  fire  him  was  not 
unreasonable  in  the  circumstances  since  grounds  for  dismissal  did  in  fact  exist. 

However,  the  Committee  agrees  with  the  Ombudsman  that  the  Board  in 
reaching  its  decision  to  terminate  the  complainant's  employment  and  in 
implementing  its  disciplinary  process,  did  not  treat  him  fairly.  Specifically,  he  was 
refused  an  adjournment  of  the  discipline  hearing  at  the  request  of  his  legal  counsel 
and  he  was  further  refused  an  opportunity  of  appearing  in  person  before  the  Board 
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itself  with  his  counsel,  to  answer  the  allegations  which  had  been  made  against  him 
and  which  had  been  determined  by  the  investigative  hearing. 

The  Committee  notes  that  the  Ombudsman  has  not,  by  his 
recommendation,  sought  to  have  the  complainant  reinstated  in  his  position.  Dr.  Hill 
believes  compensation  to  the  complainant  is  sufficient  relief.  The  Committee 
agrees  with  this  conclusion.  However,  it  is  of  the  opinion  that  the  complainant  has 
already,  in  the  circumstances,  received  appropriate  compensation.  In  addition  to 
the  money  and  benefits  already  received,  the  complainant  was  permitted  to  have  his 
resignation  stand  as  the  official  record  of  his  departure  from  the  Board.  When 
compared  to  the  actual  reasons  for  his  departure,  a  record  of  resignation  is  far 
superior. 

(iii)     Ministry  of  Labour  -  Workers'  Compensation  Board 

Detailed  Summary  No.  9 

The  complainant  in  this  case,  now  deceased,  worked  for  a  number  of 
years  in  a  tool  and  die  factory  where  he  was  exposed  to  a  number  of  chemicals. 
Specifically,  he  was  exposed  regularly  to  kerosene,  industrial  alcohol,  Lawson's 
Spray  White  E,  a  cleaner  solvent  and  blue  dye. 

After  about  7  years  of  work  the  complainant  suffered  from  nose  bleeds, 
nausea  and  fatigue.  He  was  medically  diagnosed  as  suffering  from  chronic  hepatitis. 
In  1979  he  was  forced  to  retire  from  work  due  to  his  illness  whereupon  he  submitted 
a  claim  to  the  Board.  His  claim  was  ultimately  denied  on  the  grounds  that  no  causal 
relationship  had  been  established  between  his  work  and  the  disease. 

The  Committee  immediately  after  hearing  from  the  Ombudsman  and 
representatives  of  the  Workers'  Compensation  Board  deliberated  in  camera  and 
decided  to  support  the  recommendation  of  the  Ombudsman  in  this  case.  Thereupon 
the  Committee  immediately  announced  its  decision  to  the  Ombudsman  and  the 
Board  stating  that  it  would  be  making  a  formal  recommendation  in  its  next  report. 
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Accordingly,  the  Committee  does  not  intent  to  review  the  details  of   this  case 
further. 

To  fulfil  its  terms  of  reference  the  Committee  concurs  in  the  opinion  of 
the  Ombudsman  that  pursuant  to  Section  ll(l)(b)  of  the  Ombudsman  Act  the  Appeal 
Board  in  this  case  unreasonably  concluded  that  the  complainant's  liver  disease  was 
not  causally  related  to  his  employment  with  the  accident  employer. 
ACCORDINGLY,  THE  COMMITTEE  RECOMMENDS  THAT  THE  APPEAL  BOARD 
REVOKE  ITS  DECISION  DATED  DECEMBER  10,  1982  AND  GRANT  THE 
COMPLAINANT  ENTITLEMENT  FOR  HIS  LIVER  DISEASE  AS  BEING  CAUSALLY 
RELATED  TO  HIS  EMPLOYER  WITH  THE  ACCIDENT  EMPLOYER.7 

Detailed  Summary  No.  lfr 

This  complaint  concerns  an  Appeal  Board  decision  of  the  Workers* 
Compensation  Board  dated  December  17,  1982  wherein  the  complainant  was  denied 
his  appeal  for  benefits  as  the  Board  found  no  accident  was  described  as  occurring  on 
the  date  in  question  nor  had  it  been  established  that  any  disability  displayed  by  the 
complainant  arose  out  of  or  in  the  course  of  his  employment. 

During  his  investigation  the  Ombudsman  determined  that  in  January  1981 
the  complainant  experienced  a  sudden  onset  of  low  back  pain  while  performing  his 
regular  duties  as  a  crane  operator.  Previously,  in  the  summer  of  1980  he 
experienced  back  pain  while  gardening  at  his  home.  The  complainant  had  been  a 
crane  operator  for  approximately  l*f  years  during  which  time  he  worked 
substantially  on  a  type  of  crane  which  subjected  him  to  a  great  deal  of  jarring  and 
bumping.  As  well,  the  crane  had  a  brake  pedal  which  was  extremely  stiff  and 
difficult  to  operate. 

The  Ombudsman  included  that  the  circumstances  of  the  complainant's 
job,  particularly  the  repetitive,  jarring  and  strenuous  movement  required  in  the 
operation  of  the  crane  in  question,  together  with  the  timing  of  the  onset  of  the 
symptoms  in  January  1981,  came  within  the  definition  of  accident  set  forth  in  the 
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Workers'  Compensation  Act.  The  Ombudsman  noted  that  Directive  2  of  the  Workers' 
Compensation  Board  Policies  and  Administrative  Directives  requires  that  the 
disablement  must  have  some  causal  relationship  with  the  work  being  performed. 
That  is  that  there  must  be  "something  about  the  work  which  can  be  considered  to 
have  caused  the  disablement  such  as  strenuous  work,  awkward  position, 
unaccustomed. strain  or  a  movement  arising  out  of  work". 

The  "something  about  the  work"  which  caused  the  disablement  in  the 
Ombudsman's  opinion  was  the  jarring  and  bumping  of  the  crane  and  the  movements 
required  and  experienced  in  its  operation.  The  Ombudsman  noted  that  prior  to 
January  1981  the  complainant  had  not  lost  time  from  work  nor  did  he  receive  any 
medical  attention  for  any  back  problems.  The  Ombudsman  further  noted  the 
opinions  of  two  medical  practitioners  which  supported  a  casual  relationship  between 
the  work  performed  and  the  complainant's  back  disability.  Fundamental  to  the 
Ombudsman's  position  is  that  the  complainant's  disability  is  not  attributed  to  one 
specific  action  but  to  the  work  in  general  which  involved  awkward  positions  and 
constant  use  of  jarring  equipment. 

Accordingly,  after  concluding  that  the  Appeal  Board  decision  that  the 
complainant's  disablement  did  not  arise  out  of  or  in  the  course  of  employment  was 
unreasonable,  the  Ombudsman  recommended  that  the  decision  of  the  Appeal  Board 
which  found  that  the  complainant  did  not  suffer  disablement  arising  out  of  and  in 
the  course  of  employment,  be  revoked  and  the  Board  grant  the  complainant 
entitlement  to  the  compensation  benefits  on  the  basis  of  an  aggravation  of  a  pre- 
existing degenerative  disc  disease,  arising  out  of  and  in  the  course  of  his 
employment. 

The  Board  refused  to  implement  the  recommendation  on  the  grounds  that 
it  was  unable  to  identify  any  "something"  about  the  work  to  cause  the  disablement 
to  come  on.  The  Board  further  discounted  the  -opinions  of  the  doctors  whose 
opinions  supported  a  causal  relationship  between  the  work  and  the  onset  of  the 
symptoms.  In  other  words,  unless  the  Board  is  able  to  identify  a  specific  incident  at 
work  which  immediately   precedes  the  complaint  of  symptoms  or  injury  by  the 
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complainant,  it  will  not  recognize  that  an  "accident"  had  occurred  arising  out  of  or 
in  the  course  of  employment.  In  other  words,  the  Board  does  not  recognize  that  a 
series  of  repeated  events  which  culminate  in  physical  harm  to  a  worker  can  come 
within  the  definition  of  accident  for  the  purposes  of  entitlement  under  the 
legislation.  The  Committee  supports  the  recommendation  of  the  Ombudsman  in  this 
case.  From  the  evidence  presented  to  the  Committee  and  particularly  the  medical 
opinions,  there  can  be  little  doubt  that  the  operation  of  the  crane  over  the  years  in 
question  and  in  the  circumstances  presented  at  least  aggravated  and  contributed  to 
the  complainant's  back  disability.  The  Workers'  Compensation  Board  has  placed  an 
overly  technical  interpretation  of  the  definition  of  accident  under  the  Act.  The 
question  of  entitlement  to  compensation  in  circumstances  such  as  presented  in  this 
case  should  not  be  determined  by  whether  or  not  a  worker  had  the  "good  fortune"  to 
experience  symptoms  of  pain  while  actually  on  the  job. 

ACCORDINGLY,  THE  COMMITTEE  RECOMMENDS  THAT  THE 
APPEAL  BOARD  REVOKE  ITS  DECISION  DATED  DECEMBER  17,  1982  AND 
GRANT  THE  COMPLAINANT  ENTITLEMENT  TO  COMPENSATION  BENEFITS  ON 
THE  BASIS  OF  AN  AGGRAVATION  OF  PRE-EXISTING  DEGENERATIVE  DISC 
DISEASE,  ARISING  OUT  OF  AND  IN  THE  COURSE  OF  HIS  EMPLOYMENT.8 

By  this  recommendation  the  Committee  intends  that,  at  least,  the 
complainant  receive  benefits  for  the  nine  month  period  that  he  was  unable  to  work. 
The  Committee  has  not  made  any  fundings  respecting  the  issue  of  future 
entitlement  to  benefits.  That  is  for  the  Board  to  assess  if  it  becomes  necessary  so 
to  do. 
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PART  V 


RULES  FOR  THE  GUIDANCE  OF  THE  OMBUDSMAN  IN  THE 
EXERCISE  OF  HIS  FUNCTIONS  UNDER  THE  OMBUDSMAN  ACT 


The  Committee  concurs  with  the  views  expressed  by  the  Select 
Committee  on  the  Ombudsman  that  because  of  the  pending  legislation  amending  the 
Ombudsman  Act,  it  is  premature  to  consider  whether  any  additional  rules  are 
appropriate  for  the  guidance  of  the  Ombudsman  in  the  exercise  of  his  functions. 
When  the  Committee  comes  to  consider  the  amending  legislation  it  will  address  the 
question  of  rules  at  that  time. 
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PART  VI 

FREEDOM  OF  INFORMATION  ACT  (BILL  34) 

The  following  is  the  report  of  the  Committee's  subcommittee  on  Bill  34 
which  has  been  received  and  approved.  The  Committee  will  be  making  submissions 
to  the  Standing  Committee  on  Procedural  Affairs  in  May  on  the  matters  set  forth  in 
this  Part. 

The  Committee  is  of  the  opinion  that  it,  rather  than  the  Standing 
Committee  on  Procedural  Affairs,  should  perform  the  functions  that  are  set  out  in  s. 
60  and  61  of  Bill  34.  The  Committee  holds  this  opinion  because  the  duties  of  the 
Freedom  of  Information  and  Privacy  Commissioner  are  similar  to  the  duties  of  the 
Ombudsman  and  because  it  is  the  Standing  Committee  on  the  Ombudsman,  of  all 
parliamentary  committees,  which  has  had  experience  in  the  review  of  such  duties. 

There  are  a  substantial  number  of  similarities  between  the  two  offices. 
The  office  of  the  Commissioner  is  set  up  in  a  manner  similar  to  the  Ombudsman's 
office.  Both  are  appointed  by  the  Legislature  and  are  officers  of  the  Legislature. 
Both  offices  respond  to  the  grievance  of  a  citizen  and  in  so  doing  protect  that 
citizen's  civil  liberties.  The  Ombudsman  concept  as  a  watchdog  or  protector  for  the 
ordinary  person  is  internationally  recoganized;  it  has  been  described  by  Dr.  Bernard 
Frank,  the  former  Chairman  of  the  International  Bar  Association's  Ombudsman 
Committee  as  follows:  "It  is  the  basic  purpose  of  the  Ombudsman  to  protect  the 
human  rights  of  the  citizen  with  respect  to  compainants  against  Government." 
Arthur  Maloney,  the  province's  first  Ombudsman,  has  stated  that  "The  Ombudsman 
is  the  functionary  to  whom  the  citizen  turns  when  he  feels  he  has  been  unfairly  dealt 
with  by  an  appointed  official  of  the  bureaucracy."  From  these  descriptions  of  the 
Ombudsman  function,  it  seems  clear  that  the  Commissioner  of  Information  and 
Privacy  also  seeks  to  protect  the  human  rights  of  the  citizen  vis-a-vis  the 
government  in  the  form  of  an  official  of  the  bureaucracy. 
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Both  offices  are  also  required,  by  their  respective  acts,  to  conduct 
independent  investigations;  the  Ombudsman  and  his  staff  have  extensive  experience 
in  this  area.  Both  also  attempt  to  mediate  the  conflict  between  the  citizen  and  the 
bureaucracy  -  Dr.  Hill  informally  and  the  Commissioner  because  he  is  required  to  do 
so  by  his  act. 

And  both  are  reviewed  by  a  Committee  of  the  House.  What  is  now  the 
Standing  Committee  on  the  Ombudsman  was  originally  constituted  as  a  select 
committee  to  oversee  the  functioning  of  the  province's  first  Ombudsman.  The 
Committee  has  a  history  of  conducting  these  reviews  in  a  non-partisan  way;  freedom 
of  information  and  protection  of  individual  privacy  are  also  matters  which  should  be 
reviewed  in  this  way.  Moreover,  since  it  is  the  case  that  Bill  34  does  not  provide  for 
an  appeal  to  the  courts  from  a  decision  of  the  Commissioner,  review  by  an 
experienced  Committee  of  the  Legislature  is  essential.  Similarly,  because  Bill  34 
establishes,  under  ss.  12  to  22,  broad  exemptions  to  the  right  of  access,  review  by  an 
experienced  parliamentary  committee  is  all  the  more  important. 

Finally,  if  the  Committee's  interpretation  of  s.  46(1)  and  (4)  of  the  bill  is 
correct,  the  Committee  will,  in  fact,  be  dealing  with  one  important  aspect  of  the 
freedom  of  information  legislation  and  should,  therefore,  deal  with  it  totally. 

The  subsections  read  as  follows: 

(1).  .. 

the  exercise  of  the  discretion  of  a  head  to  disclose  or  refuse  to  disclose  a 
record  which  is  found  to  be  included  under  an  exemption  in  sections  13,  14, 
15,  16,  17,  18,  19,  20  or  22  is  not  appealable. 

(4)  The  Ombudsman  Act  does  not  apply  in  respect  of  a  complaint  for  which  an 

appeal  is  provided  under  this  Act. 

Therefore,  refusals  to  disclose  under  the  exemption  sections  are  properly  within  the 
Ombudsman's  jurisdiction.    Complaints  which  cannot  be  resolved  by  the  Ombudsman 
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and  governmental  organization  in  question  may  be  referred  to  the  Standing 
Committee  on  the  Ombudsman.  One  parliamentary  committee  -  the  Standing 
Committee  on  the  Ombudsman  -  therefore  already  has  a  review  function  in  relation 
to  the  Act.  There  does  not  seem  to  be  a  need  to  introduce  review  by  a  second 
committee. 
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PART  VII 

COMMUNICATIONS  RECEIVED  FROM  THE  PUBLIC 


Since  the  committee's  last  report,  the  subcommittee  dealing  with 
communications  from  the  public  met  once  to  deal  with  one  communication  and 
to  adopt  principles  and  procedures  for  its  conduct. 

On  September  11,  1985  the  chairman  of  the  subcommittee  reported  on  its 
activities  to  the  full  committee.  Mr.  Philip  reported  that  the  subcommittee  had 
considered  the  request  by  a  member  of  the  public  that  it  re-hear  a  matter  which 
had  been  considered  by  the  committee  in  December  of  last  year.  The 
subcommittee  affirmed  the  principle  that,  although  it  was  true  that  a  new 
committee  was  in  place,  decisions  of  the  previous  committee  would  stand. 

At  the  same  time,  the  full  committee  took  as  adopted  the  principles  and 
procedures  for  dealing  with  communications  from  the  public  (see  Schedule  "B"). 
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PART  VIII 


SPECIAL  REPORT  ON  THE  WAYS  IN  WHICH  THE  ASSEMBLY 

MAY  ACT  TO  MAKE  ITS  VOICE  HEARD   AGAINST  POLITICAL 

KILLINGS,  IMPRISONMENT,  TERROR  AND  TORTURE. 


The  Committee  wishes  to  emphasize  the  importance  it  places  on  the 
matters  discussed  in  its  Special  Report  on  the  ways  in  which  the  Assembly  may 
act  to  make  its  voice  heard  against  political  killings,  imprisonment,  terror  and 
torture,  and  reprints  its  Special  Report  in  this,  its  13th  Report. 
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In  April,  1983  the  Select  Committee  on  the  Ombudsman  ("Select 
Committee")  tabled  its  Special  Report  on  Human  Rights.  This  Report  was 
prepared  by  the  Select  Committee  in  response  to  the  Resolution  of  the 
Legislature  dated  May  29th,  1980  and  made  by  the  late  James  Renwick,  M.P.P. 
The  Select  Committee  recommended  in  the  Report  that  its  order  of  reference  be 
expanded  as  follows: 


THE  COMMITTEE  SHALL,  WHEN  IT  CONSIDERS  IT  NECESSARY, 
CONSIDER,  REVIEW,  REPORT  AND  RECOMMEND  TO  THE 
LEGISLATURE  ON  WAYS  IN  WHICH  THE  ASSEMBLY  CAN  ACT  TO 
OPPOSE  AND  CONDEMN  ACTS  OF  POLITICAL  KILLINGS, 
IMPRISONMENT,  TERROR  AND  TORTURE  AND  ANY  OTHER  ACTS 
WHICH  MAY  BE  INCLUDED  IN  ANY  CONVENANT  OR  DOCUMENT 
TO  WHICH  CANADA  IS  OR  MAY  BECOME  A  SIGNATORY;  AND,  IN 
PARTICULAR,  THE  COMMITTEE  SHALL  HAVE  THE  POWER  TO 
CONSULT  WITH,  AND  IF  DEEMED  APPROPRIATE,  ESTABLISH 
FORMAL  RELATIONSHIPS  WITH,  AND  PROVIDE  ACTUAL 
SUPPORT  TO  GOVERNMENT  AND  NON-GOVERNMENTAL 
ORGANIZATIONS  WHOSE  AIMS  AND  OBJECTIVES  ARE 
DEDICATED  TO  THE  ELIMINATION  OF  THE  KINDS  OF  ACTS 
MENTIONED  ABOVE. 

THE  COMMITTEE  SHALL  FURTHER  HAVE  THE  POWER  TO 
RECEIVE,  CONSIDER  AND  REVIEW  SPECIFIC  EXAMPLES  OF  THE 
KINDS  OF  ACTIONS  HEREIN  MENTIONED  AND,  IF  DEEMED 
ADVISABLE,  TO  REPORT  THEREON  TO  THE  LEGISLATURE  WITH 
ANY  RECOMMENDATIONS  FOR  ACTIONS  WHICH  THE 
LEGISLATURE  MIGHT  TAKE;  AND  PURSUANT  TO  THE  ABOVE, 
THE  COMMITTEE  SHALL  HAVE  THE  POWER  TO  SIT 
CONCURRENTLY  WITH  THE  HOUSE  AT  SUCH  TIMES  AS  IT 
CONSIDERS  NECESSARY  AND  APPROPRIATE. 

Notwithstanding  that  the  Report  had  been  on  the  Order  Paper  in  the  32nd 
Parliament,  it  was  never  debated.  This  Committee  is  committed  to  the 
implementation  of  the  substance  of  the  recommendation  contained  in  the 
Report.  The  need  today  to  assist  the  Legislature  in  making  its  voice  heard  on 
the  matter  of  international  human  rights  still  exists.  Accordingly,  the 
Committee  adopts  as  its  own  Report  the  Select  Committee's  Report.  For  the 
assistance  of  Members  of  the  House  the  Report  is  annexed  hereto  as 
Appendix  "A". 
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To  accommodate  this  Committee's  different  status,  relative  to  the  Select 
Committee,  it  amends  the  recommendation  set  forth  on  the  Report  to  read  as 
follows: 

The  Standing  Committee  recommends  that  its  order  of  reference  be 
expanded  as  follows: 


The  Standing  Committee  shall,  when  it  considers  it  necessary, 
consider,  review,  report  and  recommend  to  the  Legislature  on  ways  in 
which  the  Assembly  can  act  to  oppose  and  condemn  acts  of  political 
killings,  imprisonment,  terror  and  torture  and  any  other  acts  which 
may  be  included  in  any  convenant  or  document  to  which  Canada  is  or 
may  become  a  signatory;  and,  in  particular,  the  Standing  Committee 
shall  have  the  power  to  consult  with,  and  if  deemed  appropriate, 
establish  formal  relationships  with,  and  provide  actual  support  to 
government  and  non-governmental  organizations  whose  aims  and 
objectives  are  dedicated  to  the  elimination  of  the  kinds  of  acts 
mentioned  above. 

The  Standing  Committee  shall  further  have  the  power  to  receive, 
consider  and  review  specific  examples  of  the  kinds  of  actions  herein 
mentioned  and,  if  deemed  advisable,  to  report  thereon  to  the 
Legislature  with  any  recommendations  for  actions  which  the 
Legislature  might  take;  and  pursuant  to  the  above,  the  Standing 
Committee  shall  have  the  power  to  sit  concurrently  with  the  House 
at  such  times  as  it  considers  necessary  and  appropriate. 


The  Committee  further  recommends  that  this  Report  be  placed  on  the 
Order  Paper  for  early  debate. 
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INTRODUCTION 

In  its  Ninth  Report,  the  Committee  commented  upon  its  work  respecting 
the  Resolution  of  the  House  as  follows: 

"A.     Resolution  of  the  Legislative  Assembly  dated  May  29th,  1980 

On  the  29th  of  May,  1980,  the  Legislative 
Assembly  passed  a  resolution  put  forward  by  Mr.  James 
Renwick,  Q.C.,  M.P.P.: 

'That  this  Assembly  request  the  Select  Committee  on 
the  Ombudsman  to  consult  with  the  United  Nations 
Commission  on  Human  Rights,  Amnesty  International 
and  the  International  Commission  of  Jurists  and  others, 
if  advisable,  with  a  view  to  reporting  to  this  Assembly 
on  ways  in  which  this  Assembly  may  act  to  make  its 
voice,  heard  against  political  killings,  imprisonment, 
terror  and  torture." 

The  Committee  in  its  eighth  report  advised 
the  Assembly  that  it  intended  to  meet  with  a  number  of 
other  groups  and  individuals  beyond  the  three 
mentioned  in  the  resolution.  However,  the  Committee's 
work  in  this  regard  was  not  complete  when  the 
Legislature  was  dissolved. 

The  Committee  is  of  the  opinion  that  the 
work  started  by  its  predecessor  committee  should  and 
must  be  completed  to  give  full  effect  to  the  unanimous 
resolution  passed  by  the  House  in  May  of  1980.  The 
Committee  concurs  whole-heartedly  with  the  resolution 
and  with  the  work  which  the  Committee  had  completed 
up  to  dissolution. 

Strictly  speaking,  the  completion  of  the  task 
outlined  in  this  resolution  is  beyond  the  Committee's 
original  terms  of  reference.  For  this  reason  it  obtained 
approval  of  the  Legislature  on  October  13,  1981  to 
complete  the  work  of  its  predecessor  committee." 

The  Committee  reviewed  the  evidence  presented  to  its  predecessor  and 

held  further  meetings  in  February,  1982.    This  report  is  based  on  all  opinions,  advice 

and  documentation  presented  to  the  Committee  since  1980. 
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From  the  outset,  the  Committee's  approach  to  its  work  has  reflected  the 
themes  running  through  the  House  Debate  of  May,  1980:  a  recognition  that  the  evils 
of  political  killing,  torture  and  imprisonment  pervade  the  world;  a  strong  sense  that 
ail  persons  fortunate  enough  to  enjoy  the  benefits  of  a  free,  democratic  society  have 
an  obligation  to  speak  out  and  to  exert  their  influence  against  such  evils; 
uncertainty  as  to  how  the  Legislative  Assembly  of  Ontario  could  act  only  to  "make 
its  voice  heard",  but  also  to  take  effective  action  to  set  Tight  these  manifest 
wrongs;  and  concern  as  to  the  extent  to  which  the  Ontario  Legislature  can  act  on 
matters  which  occur  in  other  countries. 

These  themes  led  the  Committee  to  canvass  a  broad  spectrum  of  opinion 
from  those  Canadian  organizations  and  individuals  knowledgeable  and  experienced  in 
matters  of  international,  human  and  political  rights.  They  further  prompted  the 
Chairman  of  the  Committee  to  write  the  Secretary  of  State  for  External  Affairs 
seeking  his  guidance  and  support.  Appendix  "A"  to  this  Report  is  the  exchange  of 
correspondence  between  the  Chairman  and  the  Secretary  of  State  for  External 
Affairs. 

In  addition  to  offering  his  written  support  the  Federal  Minister  sent  as 
his  representative  to  the  Committee  a  senior  diplomat  with  extensive  experience  in 
human  rights  matters  who  strongly  encouraged  the  Committee  that  its  work  was  not 
only  entirely  proper,  but  extremely  important  and  beneficial  within  the  overall 
context  of  the  Canadian  federalism. 
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The  following  groups  and  individuals  appeared  before  the  Committee. 
The  Committee  wishes  to  acknowledge  their  assistance  and  to  commend  their 
dedication  to  the  ideal  of  international  political  rights. 

Amnesty  International 

Canadian  Parliamentary  Helsinki  Group 

Government  of  Canada,  Department  of  External  Affairs 
-  Ambassador  Yvon  Beaulne,  Canadian  Ambassador  to 
the  Holy  See  and  Canadian  Representative  on  the 
United  Nations  Human  Rights  Commission 

International  Commission  of  Jurists  (Canadian  Section) 

Interparliamentary  Union 

Inter-church  Committee  on  Human  Rights  in  Latin 
America 

Patrick  D.  Lawlor,  Q.C. 

Cannon  Borden  Purcell,  Chairman,  Ontario  Human 
Rights  Commission 

James  A.  Renwick,  Q.C,  M.P.P. 

Professor  Walter  Tarnopolsky,  Member,  Canadian 
Human  Rights  Commission;  Canadian  Delegate  to  the 
United  Nations  Committee  on  Human  Rights 

Task  Force  on  Churches  and  Corporate  Responsibility 

Early  in  its  deliberations,  the  Committee  conferred  with  the 
Ombudsman,  who  whole-heartedly  supported  the  intent  of  the  Resolution,  but 
expressed  the  opinion  that,  owing  to  the  limitations  of  his  jurisdiction,  he  could  not 
be  of  assistance  to  the  Committee  in  this  respect. 


FINDINGS 

No  submission  was  put  to  the  Committee  more  strongly,  and  more 
consistently  than  the  position  that  the  Legislature  does  have  the  right  to  take  steps 
to  make  its  voice  heard  on  the  matters  contained  in  the  Resolution.  Some  even 
went  so  far  as  to  urge  the  Committee  to  conclude  that  the  Legislature  has  a  duty  to 
act,  particularly  in  view  of  Ontario's  role  in  the  ratification  of  the  International 
Convenant  on  Civil  and  Political  Rights. 

The  Committee  has  concluded  that  the  Legislative  Assembly  does  have 
authority  in  law  to  "act  to  make  its  voice  heard  against  political  killings, 
imprisonment,  terror  and  torture.".  It  may  in  fact  have  a  legal  duty  in  so  far  as 
Ontario's  participation  in  the  ratification  of  United  Nations  covenants  imposes 
obligations  on  it  in  the  international  field. 

In  the  Committee's  opinion  the  critical  question  is  not  whether  the 
Legislative  Assembly  has  the  legal  authority  to  act  in  this  way.  The  critical 
question  is  now:  what  is  the  extent  to  which  the  Legislative  Assembly  can  act.  Put 
more  directly,  to  what  extent  can  the  Legislative  Assembly  take  any  action  intended 
to  influence  actions  in  a  foreign  jurisdiction  which  result  in  political  killings, 
imprisonment,  terror  or  torture. 

In  1983,  a  year  after  the  proclamation  of  Canada's  new  Constitution,  the 
answer  to  this  question  is  far  from  clear.    On  the  one  hand,  there  are  those,  relying 
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upon  the  "Labour  Conventions"  case  (A.G.  Canada  vs  A.G.  Ontario  (1937)  A.C.  326), 
who  maintain  that  the  provinces  have,  through  the  vehicle  of  treaty  making,  some 
authority  to  become  directly  involved  in  the  field  of  international  affairs. 

On  the  other  hand  is  the  apparent  prevailing  view,  which  certainly  is  held 
by  the  Federal  Government,  that  the  provinces  cannot  act  directly  and 
independently  of  the  Government  of  Canada  in  this  area.  Historically,  the  provinces 
have  conducted  themselves  substantially  in  accordance  with  this  point  of  view. 

A    comparative    analysis    of    these    two    positions    will    not    lead    to    a 

resolution  of  the  critical  question.     In  the  Committee's  opinion,  the  resolution  is 

found  in  a  statement  of  the  Premier  in  the  Legislature  on  June  10,  1982.    Although 

the  context  of  his  remarks  is  "Nuclear  Disarmament"  the  principle  enumerated  is 

equally  applicable  to  the  issues  raised  by  the  Resolution. 

"Matters  of  foreign  policy  and  matters  of  defence  policy 
obviously  do  not  fall  within  the  constitutional  responsibilities 
of  the  government  of  our  province.  Therefore,  we  have  been, 
in  the  past,  genuinely  reticent  to  express  explicit  points  of 
view  in  areas  of  international  negotiations  or  foreign  policy. 
Such  matters  are  justifiably  the  responsibility  of  the 
government  and  Parliament  of  our  nation. 

Nevertheless,  there  are  certain  issues  that  are  so  wide- 
reaching,  and  of  such  global  significance,  to  each  and  every 
one  of  us,  as  human  beings  and  as  citizens  of  the  world,  that 
we  have  a  responsibility  to  search  our  conscience  and  share 
with  ourselves  the  things  we  care  about  the  most." 

This  matter  was  also  eloqently  addressed  by  The  Honourable  R.  Roy 
McMurtry  at  the  Second  Annual  Anatoli  Scharansky  Lecture  in  Toronto,  (June  6, 
19S2)  when  he  re-affirmed  the  Government  of  Ontario's  commitment  that  "we  will 
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continue  to  promote  international  human  rights  and  at  every  opportunity  we  will  re- 
affirm our  commitment  to  individual  justice  and  the  rule  of  law". 

Certainly,  the  commitment  of  the  Legislative  Assembly  of  the  Province 
of  Ontario  can  be  no  less  than  the  commitment  of  the  Government  of  Ontario  as 
articulated  by  the  Premier  and  the  Attorney  General. 

The  remarks  of  the  Premier  and  the  Attorney  General  clearly  support 
the  point  of  view  repeatedly  expressed  to  the  Committee  by  the  witnesses  who 
appeared  before  it:  the  Province  of  Ontario,  provided  it  operates  within  the  "proper 
channels",  that  is,  through  the  Government  of  Canada,  has  a  clear  and  necessary 
role  to  play  in  dealing  with  matters  such  as  political  killings,  imprisonment,  terror 
or  torture. 

It  may  come  as  a  surprise  to  some  Members  that  senior  representatives 
of  Canada  in  the  field  of  foreign  affairs  have  not  only  acknowledged  such  a  role  for 
Ontario  but  have  encouraged  such  involvement  without  further  delay. 
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THE  NEED  FOR  A  PERMANENT  MECHANISM 

The  Committee  has  concluded  that,  in  order  for  the  Legislature  to 
ensure  that  its  commitment  to  the  spirit  of  the  Resolution  be  fulfilled,  there  must 
exist  a  vehicle,  capable  of  acting  quickly,  which  could  bring  appropriate  matters  to 
the  Legislature's  attention  on  a  continuing  basis,  and  which  could  offer  advice  and 
recommendations  on  appropriate  courses  of  action.  Thus,  the  question  of  the  extent 
to  which  the  Legislature  can  act  will  be  continuously  reviewed. 

The  suggestion  most  frequently  made  to  this  Committee  on  how  this  goal 
might  be  achieved,  was  that  a  permanent  committee  of  the  Legislature  be  charged 
with  overseeing  human  and  political  rights,  with  particular  emphasis  on  political 
torture,  imprisonment  and  killing.  Proposals  as  to  the  precise  nature  and  structure 
of  this  committee  varied:  some  suggested  that  the  Select  Committee  on  the 
Ombudsman  should  assume  these  responsibilities;  others  were  in  favour  of  creating  a 
new  Standing  Committee,  and  one  proposal  was  for  a  special  Speaker's  committee 
with  unique  mandate  and  powers.  Agreement  was  general,  however,  that  the 
Assembly  required  some  mechanism  for  maintaining  a  watching  brief  on 
international  human  and  political  rights,  and  for  advising  the  Assembly  on  specific 
action  it  might  take. 

The  Committee  has  concluded  that,  while  the  creation  of  a  new 
permanent  committee  of  the  Legislature  is  the  desirable  vehicle,  it  is,  at  least  for 
the  present,  not  practical  so  to  do. 
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The  best  alternative  in  the  circumstances  is  that  this  Committee's  order 
of  reference  be  expanded  to  permit  it  to  serve  the  Legislature  as  the  "permanent 
vehicle".  Of  all  existing  Committees  it  is  most  suitable  in  that: 

(a)  this  Committee  already  has  the  relevant  background  and 
experience  as  a  result  of  its  work  leading  to  this  report; 

(b)  the  general  subject  matter  has  parallels  to  the  concept  of  the 
Ombudsman; 

(c)  this  Committee  has  in  place  staff  qualified  to  undertake  the 
ongoing  work  necessary  to  fulfil  the  expanded  terms  of  reference; 

(d)  generally  this  Committee  has  functioned  on  a  non-partisan  basis, 
an  approach  which  must  prevail  with  any  Committee  charged  with 
these  responsibilities. 
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HOW  THE  LEGISLATURE  CAN  ACT 

At  this  stage,  it  is  impossible  to  delineate  with  any  certainty  all  of  the 
ways  which  the  Legislative  Assembly  can  act  to  "make  its  voice  heard".  In  the  final 
analysis  those  ways  can  only  really  be  developed  after  the  Legislature  and  the 
Committee  has  had  actual  involvement  in  specific  cases. 

In  any  event,  however,  to  ensure  that  the  Legislative  Assembly  is  able  to 
effectively  act  in  this  area  it  will  be  necessary  for  the  Committee  to  develop 
resources  and  a  pool  of  expertise  upon  which  the  Legislature  can  draw  in  evaluating 
the  most  appropriate  course  of  action  in  any  given  case. 

To  fulfil  this  requirement,  the  Committee  intends  to  establish  formal 
relationshps  with  knowledgeable  persons  in  the  Department  of  External  Affairs,  the 
Ministry  of  Inter-Governmental  Affairs  and  the  relevant  Committees  fo  the 
Parliament  of  Canada  and  the  United  Nations.  Formal  relationships  will  also  be 
established  with  certain  appropriate  non-governmental  organizations  which  actively 
work  to  promote  human  and  political  rights  in  the  world  such  as  Amnesty 
International,  International  Commission  of  Jurists,  and  the  Interparliamentary 
Union. 

These  formal  relationships  will  serve  to  establish  a  "presence"  of  the 
Legislative  Assembly  in  the  area  of  world  human  rights.  It  will  also  ensure  that  the 
Committee  is  kept  continously  informed  of  significant,  specific  crises  as  well  as 
longer  term  developments  in  this  field. 
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It  is,  of  course,  the  Committee's  intention  that  these  relationships  will 
be  established  in  the  name  of  the  Legislative  Assembly  of  the  Province  of  Ontario  as 
one  of  the  ways  in  which  the  Assembly  can  "make  its  voice  heard".  The  Legislative 
Assembly  will  be  thereby  continuously  involved  in  world  human  rights. 

The  Committee  foresees  its  role  on  behalf  of  the  Assembly  to  consist  of 
the  following: 

(a)  notification  from  any  source,  including  a  member  of  the 
Legislative  Assembly,  of  circumstances  in  the  world  where  it  is 
alleged  human  or  political  rights  are  violated; 

(b)  consideration  of  the  circumstances  surrounding  the  alleged 
violation; 

(c)  deliberation  upon  an  appropriate  course  of  action  to  be  adopted  by 
the  Legislative  Assembly; 

(d)  report  to  the  Assembly  with  recommendations. 

The  Committee  also  intends  to  monitor  responses  to  actions  taken  by  the 
Legislature  and  in  turn  report  regularly  thereon  together  with  any  recommendations 
for  further  action  by  the  Legislature. 

Without   in  any  way  restricting  the  generality  of  the  types  of  actions 

which    the    Legislative    Assembly    might    take    upon    a    recommendation    from    the 

Committee,  or  on  its  own,  the  following  is  a  partial  list  of  proposals  for  action  by 

the  Assembly  which  has  been  put  to  the  Committee  by  those  who  have  appeared 

before  it: 

(a)  the  passage  of  formal  resolutions  by  the  Assembly  expressing 
general  support  for  human  and  political  rights  and  condemning 
particular  cases  of  repression  and  political  violence; 
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(b)  with  respect  to  individual  cases,  the  passage  of  resolutions 
specifically  deploring  the  suppression  of  the  human  and  political 
rights  of  parliamentaries  throughout  the  world  and  relatives  of 
Ontario  residents; 

(c)  reviewing  and  improving  conditions  for  persons  who  have  come  to 
Canada  as  political  refugees; 

(d)  promoting  of  ratification  by  Ontario  of  the  United  Nations  draft 
code  of  conduct  for  law  enforcement  officials; 

(e)  assisting  non-governmental  organizations  financially  or  through  the 
secondment  of  legislative  staff; 

(f)  promoting  the  review  and  strengthening  of  Canadian  legislation  on 
political  terrorism; 

(g)  organizing  and  participating  in  conferences  of  Canadian  legislators 
on  the  subject  of  world  human  rights; 

(h)  participating,  as  part  of  Canadian  delegations,  in  international 
meetings  on  human  rights; 

(i)  promoting  sanctions  against  jurisdictions  which  engage  in  political 
torture,  imprisonment  and  killing; 

(j)  reviewing  educational  policies  and  practices  in  Ontario  designed  to 
foster  an  understanding  and  appreciations  of  fundamental  human 
and  political  rights. 

The  Committee  has  not  yet  decided  whether  any  or  all  of  these  possible 
courses  of  action  are  appropriate.  Those  decisions  can  only  be  taken  after  the 
Committee  has  gained  further  insight  and  experience  and  has  studied  the 
appropriateness  of  each  course  of  action  in  the  context  of  specific  human  rights 
violations. 

The  Committee  wishes  to  assure  the  Members  of  the  Legislature  that, 
except  for  establishing  relationships  with  governmental  and  non-governmental 
agencies  as  discussed  above,  it  will  not  on  any  matter  of  world  human  rights  act  on 
its  own  accord.   Its  function  is  purely  that  of  agent  of  the  Legislature. 
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The  Committee  also  wishes  to  assure  the  Legislative  Assembly  that  it 
does  not  propose  that  to  include  within  its  mandate  issues  of  "domestic"  human 
rights,  for  example,  alleged  violations  of  the  Ontario  Human  Rights  Code.  There 
are  already  in  place  in  Ontario  the  mechanisms  to  deal  with  those  issues. 

Finally,  the  Committee  wishes  to  emphasize  that  it  is  mindful  of  its 
limitations.  The  Committee  does  not  expect  to  be  meeting  weekly  on  human  rights 
matters,  but  rather  to  meet  from  time  to  time  to  review  general  matters  related  to 
its  mandate  and  to  be  ready  to  deal  quickly  with  specific  allegations  of  violations  of 
human  rights  elsewhere  in  the  world.  Certainly  the  Committee  will  not  let  its 
concerns  with  international  political  rights  interfere  with  its  responsibility  of 
reviewing  the  reports  of  the  Ombudsman  and  of  reporting  to  the  Assembly  on  these 
reports  and  related  matters. 
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RECOMMENDATION 


The   Committee   recommends   that   ITS   ORDER   OF    REFERENCE   BE 
EXPANDED  AS  FOLLOWS: 


•THE  COMMITTEE  SHALL,  WHEN  IT  CONSIDERS  IT  NECESSARY, 
CONSIDER,  REVIEW,  REPORT  AND  RECOMMEND  TO  THE 
LEGISLATURE  ON  WAYS  IN  WHICH  THE  ASSEMBLY  CAN  ACT  TO 
OPPOSE  AND  CONDEMN  ACTS  OF  POLITICAL  KILLINGS, 
IMPRISONMENT,  TERROR  AND  TORTURE  AND  ANY  OTHER  ACTS 
WHICH  MAY  BE  INCLUDED  IN  ANY  COVENANT  OR  DOCUMENT  TO 
WHICH  CANADA  IS  OR  MAY  BECOME  A  SIGNATORY;  AND,  IN 
PARTICULAR,  THE  COMMITTEE  SHALL  HAVE  THE  POWER  TO 
CONSULT  WITH,  AND  IF  DEEMED  APPROPRIATE,  ESTABLISH 
FORMAL  RELATIONSHIPS  WITH,  AND  PROVIDE  ACTUAL  SUPPORT 
TO  GOVERNMENT  AND  NON-GOVERNMENTAL  ORGANIZATIONS 
WHOSE  AIMS  AND  OBJECTIVES  ARE  DEDICATED  TO  THE 
ELIMINATION  OF  THE  KINDS  OF  ACTS  MENTIONED  ABOVE. 

THE  COMMITTEE  SHALL  FURTHER  HAVE  THE  POWER  TO  RECEIVE, 
CONSIDER  AND  REVIEW  SPECIFIC  EXAMPLES  OF  THE  KINDS  OF 
ACTIONS  HEREIN  MENTIONED  AND,  IF  DEEMED  ADVISABLE,  TO 
REPORT  THEREON  TO  THE  LEGISLATURE  WITH  ANY 
RECOMMENDATIONS  FOR  ACTIONS  WHICH  THE  LEGISLATURE 
MIGHT  TAKE;  AND  PURSUANT  TO  THE  ABOVE,  THE  COMMITTEE 
SHALL  HAVE  THE  POWER  TO  SIT  CONCURRENTLY  WITH  THE 
HOUSE  AT  SUCH  TIMES  AS  IT  CONSIDERS  NECESSARY  AND 
APPROPRIATE." 


The  Committee  was  concerned  that  the  recommendations  it  proposed  to 
the  Assembly  be  more  than  hollow  posturing  and  pious  but  ineffective  words.  For  if 
the  resolution  of  the  Assembly  specifically  enjoined  the  Committee  to  advise  it  on 
ways  "to  make  its  voice  heard",  the  implication  was  clear  that  the  ultimate 
objective  was  not  merely  the  expression  of  the  Legislature's  opinion  but  tangible 
improvement  in  the  lot  of  persons  whose  human  and  political  rights  are  being 
involved.    In  short,  the  Committee  seeks  results  not  gestures. 
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After  reviewing  the  evidence  presented  by  individuals  and  groups  with  a 
great  deal  of  experience  in  cases  of  political  imprisonment,  torture  and  killing,  the 
Committee  has  concluded  that  the  Legislative  Assembly  of  Ontario  can  indeed  be  an 
effective  force  against  these  evils.  The  Committee  is  under  no  illusions  that  the 
overall  results  will  not  be  slight  and  the  process  slow,  difficult  and  frustrating.  Yet 
time  and  again  the  Committee  was  shown  that  publicity,  political  pressure,  even 
personal  appeals  have  achieved  surprisingly  positive  results.  To  be  sure,  certain 
repressive  regimes  are  entirely  impervious  to  any  sort  of  publicity  or  pressure;  yet 
many  others  have  demonstrated  that  they  are  sensitive  to  world  public  opinion  and 
adverse  publicity.  Moreover,  such  countries  may  take  the  absence  of  criticism  of 
their  violation  of  human  and  political  rights  as  tacit  approval  of  their  practices. 
Finally,  as  the  Committee  was  told  by  a  former  victim  who  had  been  released  from 
custody  because  of  the  intervention  of  concerned  individuals  throughout  the  world, 
the  support  and  concern  of  complete  strangers  can  be  a  powerful  psychological  boost 
for  the  victims  of  political  torture  and  imprisonment. 

Clearly,  the  passage  of  a  resolution  in  the  Ontario  Legislature 
condemning  human  rights  violations  in  certain  countries  will  not  magically  result  in 
the  cessation  of  torture  and  the  release  of  political  prisoners.  The  evidence  is  clear, 
however,  that  such  action  is  an  important  element  in  eventually  improving  general 
conditions  or  righting  individual  wrongs.  Formal  steps  by  the  Assembly  in  these 
matters  are  particularly  significant;  the  expression  of  opinion  by  freely-elected  and 
democratically  responsive  members  of  the  Legislative  Assembly  is  an  especially 
clear  and  powerful  signal  of  popular  concern  over  human  rights  violations. 
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The  Assembly  cannot  turn  its  back  on  the  limited  yet  very  real  potential 

to  help  those  suffering  from  political  torture  and  imprisonment.    Truly,  in  the  words 

of  Edmund  Burke, 

"the  only  way  evil   will   ever   dominate   is  if  good  men  do 
nothing." 


APPENDIX  HA' 


July  3,  1980 

The  Honourable  Mr.  Mark  MacGuigan 

Minister 

External  Affairs  Department 

Lester  B.  Pearson  Building 

125  Sussex  Drive 

OTTAWA,  Ontario   K1A  0G2 

Dear  Mr.  Minister: 

Re:   Universal  Political  Rights 

On  the  29th  of  May,  1980,  the  Legislature  concurred 
in  a  Resolution  moved  by  Mr.  Renwick: 

"That  this  assembly  request  the  select 
committee  on  the  Ombudsman  to  consult 
with  the  United  Nations  Commission  on 
Human  Rights,  Amnesty  International  and 
the  International  Commission  of  Jurists 
and  others,  if  advisable,  with  a  view  to 
reporting  to  this  assembly  on  ways  in 
which  this  assembly  may  act  to  make  its 
voice  heard  against  political  killings, 
imprisonment,  teror  and  torture". 

I  enclose  a  copy  of  the  Hansard  Debates  of  that  motion  as  well 
as  a  copy  of  the  deliberations  of  the  Select  Committee  on  the 
Ombudsman  on  July  2nd,  1980  wherein  preliminary  discussions 
respecting  the  resolution  took  place.. 

My  purpose  in  writing  to  you  is  two- fold.   First, 
to  inform  you  of  this  step  taken  by  the  Legislature  of  the  Province 
of  Ontario  in  the  area  of  Human  Rights.  Secondly,  to  invite  any 
comments  which  you  and  your  Ministry  feel  are  appropriate  and 
which  may  assist  the  Committee  in  its  deliberations. 
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I  noted  with  interest  the  debate  on  the  motion, 
including  your  own  comments.   You  will  be  interested  to 
•know  that  Canada  plays  a  significant  role  in  the  pro- 
tection and  promotion  of  international  human  rights,  both 
in  international  fora  and  in  our  bilateral  relations  with 
other  countries.   Canada  is  represented  on  all  the  major 
international  human  rights  bodies  including  of  course, 
the  U.N.  Commission  on  Human  Rights,  and  indeed  Mr.  Beaulne 
was  chairman  of  the  annual  Commission  meeting  in  19  79. 
We  have  sponsored  and  actively  supported  resolutions  in 
the  United  Nations  and  elsewhere  to  develop  effective 
international  mechanisms  to  deal  with  human  rights  situations 
and  to  encourage  universal  adherence  and  closer  compliance 
with  them.   Mr.  Beaulne  is  eminently  qualified  to  brief  the 
Select  Committee  on  Canada's  activities  in  this  field. 


Yours  sincerely, 


Mark  MacGuigan 


vlJjc  j&eerctnrv  of  j?tatf  fur  ^:xi*rnal  Affairs 
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Secretaire  b'lEtat  arts  Affaires  exlexxe 


OTTAWA,  K1A  0G2 
July  22,  1980 


Dear  M 


f£ 


awlor , 


Thank  you  for  writing  on  July  3  to  inform  me  of 
the  Legislature's  Resolution  of  May  29  concerning  the 
means  available  for  indicating  support  for  major  human 
rights  bodies  such  as  the  United  Nations  Commission  on 
Human  Rights,  Amnesty  International  and  the  International 
Commission  of  Jurists.   In  this  regard  I  welcome  the  pro- 
posal to  invite  Canada's  representative  to  the  United 
Nations  Commission  on  Human  Rights,  Mr.  Yvon  Beaulne  to 
meet  with  the  Select  Committee  on  the  Ombudsman.   He  has, 
of  course,  heavy  responsibilities  both  as  Ambassador  to 
the  Vatican  and  as  representative  of  Canada  on  the  U.N. 
Commission.   However,  there  is  a  good  possibility  that 
Mr.  Beaulne  will  be  in  Canada  for  a  brief  period  during 
the  fall  and  may  be  able  to  meet  with  you.   I  have  asked 
my  office  to  be  in  touch  with  you  closer  to  the  time  about 
this.   If  by  chance  the  Committee's  schedule  and  that  of 
Ambassador  Beaulne  cannot  be  reconciled,  I  would  be  pleased 
to  ask  one  of  my  officials  directly  concerned  with  human 
rights  questions  to  meet  with  you. 

With  regards  to  Amnesty  International  and  the 
International  Commission  of  Jurists,  I  have  encouraged 
closer  contacts  with  those  organizations  by  my  Department 
and  I  appreciate  why  the  Legislature  would  want  to  indicate 
to  them  its  support  for  the  important  work  they  do  in  the 
human  rights  field.   I  am  sure  that  the  Select  Committee 
will  be  developing  such  contacts. 
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Mr.  Patrick  D.  Lawlor,  Q.C.,  M.P.P. 

Chairman 

Select  Committee  on  the  Ombudsman 

Room  110 

Main  Parliament  Building 

Queen ' s  Park 

Toronto,  Ontario 

M7A  1A2 
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The  Committee  has  decided  to  invite  the  Canadian 
Representative  on  the  United  Nations  Commission  on  Human  Rights, 
Mr.  Yvon  Beaulne,  to  appear  before  it  sometime  this  fall.   It 
is  intended  that  Mr.  Beaulne,  who  is  an  official  of  your  Ministry, 
may  offer  some  suggestions,  in  his  capacity  as  representative  on 
that  Commission,  as  to  how  the  Legislative  Assembly  of  the  Province 
of  Ontario  may  act  to  "make  its  voice  heard". 

Since  Mr.  Beaulne  is  an  official  of  your  Ministry,  the 
Committee  wished  to  advise  you  in  advance  of  its  intention  and 
to  seek  any  comments  or  suggestions  you  may  have  in  that  regard. 


Yours  very  truly, 


PDL/jb 
Encls . 


PATRICK  D.  LAWLOR,  Q.C.,  M.P.P 
Chairman 

Select  Committee  on  the 
Ombudsman 


SCHEDULE "A" 


Facts 


1.  The  complainant  is  the  president  of  a  Homeowner's  Association,  the  members 
of  which  purchased  homes  in  a  subdivision,  between  1971  and  1973. 

2.  The  builder  refused  to  respond  to  complaints  from  the  homeowners  about 
deficiencies  in  the  homes,  some  serious.  No  recfourse  was  available  under  the 
Ontario  New  Home  Warranties  Plan  Act  as  this  was  not  then  in  force.  The 
federal  and  municipal  governments  could  not  assist  and  recourse  to  the  courts 
was  generally  not  worthwhile. 

3.  When  the  Act  later  came  in  force  the  homeowners  objected  to  the  Ministry 
and  to  HUDAC,  about  the  builder  being  registered  as  the  problems  with  their 
homes  had  not  been  resolved.  HUDAC  made  the  decision  to  register  the 
builder. 

4.  In  1978  a  petition  from  365  homeowners  was  presented  to  the  Ontario 
Legislature.  Following  this  Mr.  Frank  Drea,  the  then  Minister  advised  that  he 
had  reached  an  agreement  with  HUDAC  "where  these  homes  will  be  brought  up 
to  standard  just  as  though  they  were  covered  by  the  Warranty  Program,  which 
came  into  being  after  they  were  built".  Mr.  Drea  subsequently  made 
unequivocal  promises  that  the  homes  would  be  rectified  to  the  present  HUDAC 
standards  at  no  expense  to  the  homeowners  and  that  both  original  and  resale 
buyers  would  be  eligible.  All  homeowners  filing  deficiency  lists  with  HUDAC 
were  promised  a  report  of  the  inspections  of  their  homes. 

5.  \kk  homeowners  filed  deficiency  lists  and  inspections  commenced.  The 
homeowners  who  had  filed  lists  in  January  and  February  of  1980  were  advised 
by  the  Ministry  that  they  would  be  told  by  May  15,  1980  of  those  repairs  that 
would  be  effected  and  that  the  repair  program  would  begin  on  June  1,  1980. 
The  homeowners  were  also  under  the  impression  that  they  would  have  some 
input  into  HUDAC's  determination  as  to  what  repairs  were  covered  by  the 
HUDAC  standards. 


6.  As  the  inspection  process  was  continuing  it  became  apparent  to  the 
homeowners  that  they  were  not  allowed  any  input  into  the  inspection  process. 
The  deadline  for  the  commencement  of  the  repair  program  passed.  The 
homeowners  began  contacting  the  Ministry  frequently  for  information  and 
demand  more  input  into  the  inspection  process.  The  Ministry  maintains  it  kept 
up  sufficient  communication  with  the  homeowners. 

7.  The  homeowners  became  alarmed  when  a  Ministry,  official  spoke  of  the 
"negotiations  with  the  builder"  as  their  understanding  was  that  this  was  not  a 
negotiated  process.  They  were  also  upset  when  the  Ministry  officials  and  the 
HUDAC  officials  referred  to  the  repair  of  only  substantial  defects  as  opposed 
to  "all  deficiencies"  as  promised  by  Mr.  Drea. 

8.  The  homeowners  contacted  MPP's  and  the  press  with  their  concerns  about  the 
Ministry's  handling  of  the  matter  and  three  local  newspaper  articles  appeared 
as  well  as  a  broadcast  interview.  The  focus  of  the  publicity  was  on  the 
Ministry's  involvement  as  opposed  to  the  conduct  of  the  builder.  The 
homeowners  that  they  would  be  "taking  a  calculated  risk"  by  generating 
publicity. 

9.  At  the  time  that  Mr.  Drea  made  his  promises  to  the  homeowners,  the  builder 
of  the  homes  had  not  been  contacted  and  Mr.  Drea  later  stated  that  if  the 
builder  would  not  cooperate  in  effecting  repairs,  then  HUDAC  and/or  the 
building  industry  would  step  in  and  see  that  the  homes  were  repaired.  This 
however  was  not  HUDAC's  understanding  of  its  "commitment".  HUDAC 
officials  maintain  that  they  only  stated  that  they  would  be  pleased  to  look  into 
the  matter  for  the  Ministry  and  do  what  they  could  to  assist.  There  was  no 
written  communication  between  HUDAC  and  the  Ministry  indicating  the 
nature  of  HUDAC's  commitment  nor  the  Ministry's  expectations  and 
knowledge  of  the  complaints. 

10.  When  the  builder  was  contacted  by  HUDAC  it  appeared  to  be  cooperative 
although  it  understood  at  the  outset  that  there  was  no  legal  obligation  for  it  to 
assist  nor  was  the  extent  of  the  repairs  known.  The  inspection  reports  were 
sent  to  the  builder  and  through  its  lawyers  an  offer  to  pay  80%  of  the  cost  of 
repairs  to  those  homes  experiencing  problems  with  their  roofs  or  foundations 


was  received  in  September   1980.     This  assistance  would  only  be  offered  to 
original  homeowners  as  opposed  to  the  resale  buyers. 

11.  The  Ministry  viewed  this  offer  as  a  shortfall  in  coverage  from  what  was 
"understood"  between  HUDAC  and  the  Ministry.  The  shortfall  related  to  the 
owner  cost  sharing  and  the  limitation  to  first  time  owners.  HUDAC  felt  that 
the  offer  was  fair  and  reasonable. 

12.  The  homeowners  were  never  informed  of  the  builder's  offer  as  the  Ministry  did 
not  feel  that  the  homeowners  would  accept  the  offer,  as  it  was  less  than  the 
Ministry  had  promised  would  be  done.  A  representative  of  the  homeowners  has 
since  confirmed  that  the  offer  would  probably  not  have  been  acceptable  to  the 
homeowners  in  light  of  the  Ministry's  original  promises. 

13.  Mr.  Drea  promised  that  before  the  dissolution  of  the  Legislature  on  December 
12,  1980  there  would  be  a  "full  game  plan"  as  to  the  program  of  repairs.  No 
such  game  plan  was  revealed. 

14.  The  Ministry  had  requested  HUDAC  to  attempt  to  have  the  builder  improve  its 
offer  despite  HUDAC's  belief  that  the  offer  was  reasonable.  The  builder 
however  put  a  deadline  of  March  25,  1981  for  the  acceptance  of  its  offer  and 
this  deadline  was  allowed  to  expire  without  the  homeowners  being  informed  of 
its  existence. 

15.  No  repairs  have  been  effected  and  the  homeowners  have  not  been  formally 
advised  of  the  Ministry's  final  disposition  of  the  matter  nor  have  they  received 
a  report  on  the  results  of  the  inspections  of  their  houses. 

16.  In  March  of  1981  the  complainant  complained  to  the  Ombudsman. 

17.  The  Ombudsman  issued  a  report  in  August  of  1984  supporting  this  complaint. 


SCHEDULE   "B" 

PRINCIPLES  AND  PROCEDURES  FOR  DEALING  WITH 
COMMUNICATIONS  FROM  THE  PUBLIC 


Every  year,  the  Standing  (formerly  Select)  Committee  on  the  Ombudsman 
receives  a  number  of  written  and  oral  submissions  from  members  of  the  public. 
Some  simply  wish  to  comment  on  decisions  or  procedures  of  the  Ombudsman's 
office,  but  a  good  many  request  action  on  the  Committee's  part. 

This  memorandum  sets  out  the  general  principles  and  the  specific 
procedures  which  the  Committee  has  evolved  to  deal  with  such  communications. 

Communications  from  the  public  may  disagree  with  conclusions  reached  by 
the  Ombudsman  (or  by  the  Ombudsman's  exercise  of  his  discretion  not  to 
investigate  a  complaint),  question  the  methods  or  motives  of  the  Ombudsman's 
staff  or  allege  wrongdoing  or  dereliction  of  duty  by  the  Ombudsman's  staff.  The 
Committee's  practice  has  been  to  review  all  communications  with  a  view  to 
deciding  whether  to  pursue  the  matter  in  some  detail  and/or  to  invite  the 
communicant  to  appear  before  the  Committee.  In  the  vast  majority  of  the  cases 
which  have  come  before  it,  the  Committee  has  declined  to  pursue  the  matters 
raised  by  the  communicant,  primarily  because  it  does  not  believe  that  its 
function  is  to  "second  guess"  the  Ombudsman  or  to  re-investigate  cases  in  which 
complainants  do  not  accept  the  Ombudsman's  conclusions. 

In  a  very  few  instances,  however,  the  Committee  has  invited  members  of 
the  public  to  appear  before  it  or  reviewed  matters  raised  by  them  in  some  detail. 

The  following  excerpts  from  the  Committee's  reports  are  germane: 


In  recent  months  the  Committee  has  received  a  number  of 
requests  from  members  of  the  public  for  permission  to  appear  before 
it  in  person.  The  reasons  for  the  requests  have  been  related  to  the 
operation  of  the  Ombudsman's  office  in  a  specific  instance  or 
respecting  some  suggested  amendment  to  The  Ombudsman  Act. 

The  Committee  has  always  received  written  communications  from 
the  public.  It  will  continue  to  receive  any  written  communication 
from  the  public  that  is  made  on  the  basis  that  the  Committee  will 
receive  it  without  any  restriction  as  to  the  Committee's  ability  to 
make  the  communication,  if  it  so  decides,  part  of  its  public 
proceedings. 


The  Committee  has  decided  that  it  will  in  appropriate 
circumstances  hear  from  members  of  the  public  in  person  when,  in 
the  Committee's  opinion,  it  will  assist  it  in  the  formulation  of  general 
rules  for  the  guidance  of  the  Ombudsman  in  the  exercise  of  his 
functions  under  The  Ombudsman  Act,  or  which  may  otherwise,  in  the 
Committee's  opinion,  assist  it  in  reporting  to  the  Legislature  in 
accordance  with  its  terms  of  reference.  (Fifth  Report,  1978,  p.  99- 
100) 

The  Committee  continues  to  receive  and  consider  communications 
from  members  of  the  public.  Many  of  these  communications  include 
comments  respecting  the  organization  and  operation  of  the 
Ombudsman's  office  and  requests  for  opportunities  to  appear  before 
the  Committee  to  elaborate  on  those  comments. 

As  the  Committee  has  stated  in  its  previous  reports,  it  will 
continue  to  receive  and  consider  these  communications.  However,  it 
will  only  invite  comments  in  person  if  it  considers  that  the  subject 
matter  raised  in  the  communication  is  such  that  would  assist  the 
Committee  in  carrying  out  any  part  of  its  terms  of  reference. 

The  Committee  notes  that  a  number  of  the  communications 
received  from  the  public  deal  with  comments  and  concerns  expressed 
respecting  the  Ombudsman's  investigative  and  related  procedures 
concerning  a  particular  complaint  which,  as  of  the  date  of  the 
communication  to  the  Committee,  had  not  been  finally  investigated 
or  resolved  by  the  Ombudsman.  Generally,  the  Committee  considers 
these  types  of  communications  to  be  premature.  As  a  matter  of 
general  policy  the  Committee  will  not  consider  a  concern  of  a 
complainant  before  the  Ombudsman  has  issued  a  report  or  taken 
other  appropriate  steps  pursuant  to  The  Ombudsman  Act.  Any 
comments  or  concerns  at  that  stage  should  be  addressed  to  the  office 
of  the  Ombudsman  for  discussion  and,  if  possible,  resolution.  (Ninth 
Report,  1981,  p.  9-10). 


The  approach  to  communications  from  the  public  set  out  below  is  agreed  by  the 
Committee  and  the  office  of  the  Ombudsman  to  work  well. 


PRINCIPLES 

1.  At  all  times  and  in  all  circumstances,  the  Committee  sets  its  own 
procedures  and  determines  how  communications  are  to  be  handled,  subject 
to  the  provisions  of  the  Committee's  order  of  reference  and  to  the 
provisions  of  the  Ombudsman  Act. 

2.  The  Committee  has  consistently  declined  to  act  as  a  "court  of  appeal"  on 
decisions  by  the  Ombudsman,  or  as  an  "Ombudsman  on  the  Ombudsman". 

3.  Each  case  raised  by  a  member  of  the  public  will  be  individually  considered 
and  decided  by  the  Committee  on  its  own  merits. 

4.  No  one  has  an  automatic  "right"  to  appear  before  the  Committee.  The 
Committee  will  review  the  documents  in  each  instance  before  deciding 
whether  to  extend  an  invitation  to  appear  before  the  Committee. 

5.  Except  in  very  unusual  circumstances,  all  information,  correspondence  and 
reports  exchanged  between  the  communicant  and  the  Committee  and 
between  the  Ombudsman  and  the  communicant  are  shared  between  the 
Committee  and  the  Ombudsman.  Because  of  the  confidentiality  required 
of  the  Ombudsman  by  his  Act,  documents  exchanged  between  the 
Ombudsman  and  persons  and  organizations  other  than  the  complainant  are 
not  released  to  the  Committee,  except  as  they  may  be  quoted  or  cited  in 
the  Ombudsman's  report  to  the  complainant. 

6.  The  Committee  reviews  the  documents  supplied  to  it  and  takes  its 
decisions  at  an  open,  public  meeting,  but  names  of  communicants  are  not 
used  and  the  documents  do  not  form  part  of  the  Committee's  public  record. 

7.  In  dealing  with  persons  who  communicate  with  it,  the  Committee  and  its 
staff  should  be  careful  not  to  raise  false  hopes  of  possible  favourable 
resolutions  of  complaints  or  problems. 

8.  The  Committee  will  not  consider  any  communication  if  it  involves  a 
complaint  which  the  Ombudsman  is  still  investigating  or  may  still 
investigate. 


PROCEDURES 


(Exceptions  to  these  procedures  will, 
of  course,  occasionally  be  required.) 


1.  Letter  is  received  by  Chairman  or  clerk  directly  from  members  of  the 
public  or  by  referral  from  the  Speaker  or  other  MPP.  (If  first 
communication  is  oral,  clerk  or  Chairman  should  ask  that,  if  at  all  possible, 
the  matter  be  put  in  writing  for  the  Committee's  consideration.) 

2.  Clerk  acknowledges  receipt  of  letter  on  behalf  of  Chairman.  Letter  from 
clerk  is  non-committal,  indicating  that  the  Committee  will  review  the 
letter  and  the  issues  raised  in  it  before  deciding  either  to  pursue  the 
matter  in  detail  or  to  invite  the  communicant  to  appear  before  the 
Committee.  The  clerk  should  also  make  it  clear  that,  due  to  the 
Committee's  schedule,  it  may  be  some  time  before  the  Committee  will 
consider  the  complaint.  Letter  includes  statement  authorized  by 
Committee  setting  out  its  policy  on  communications  from  the  public  (see 
Appendix  A).  If  not  included  with  original  communication,  clerk  solicits 
copy  of  Ombudsman's  report  to  complainant  and  other  relevant 
correspondence  from  Ombudsman  to  communicant  (for  example, 
Ombudsman's  responses  to  previous  letter  of  criticism  from  communicant). 

3.  Clerk  forwards  copy  of  letter  and  any  documents  to  Ombudsman. 
(Ombudsman  may  obtain  written  authorization  from  complainant  so  that 
otherwise  confidential  documents  exchanged  between  Ombudsman  and 
communicant  may  be  released  to  Committee  via  the  clerk  or  the  counsel.) 

4.  Clerk  meets  with  the  staff  of  the  Ombudsman  to  discuss  communication. 
Clerk  selects  for  distribution  to  Committee  such  documents  as  seem 
relevant.  At  a  minimum,  all  written  submissions  from  communicant  and 
the  Ombudsman's  report  to  complainant  (or  letter  indicating  that  the 
Ombudsman  will  not  be  investigating)  should  be  distributed  to  Committee. 
Normally,  only  pro  forma  acknowledgments,  covering  letters  and  obviously 
extraneous  material  should  be  excluded  from  material  provided  to 
Committee. 


5.  Clerk  removes  names  and  identifying  references  to  communicant, 
Ombudsman  staff  and  others  from  all  copies  of  documents.  In  order  to 
preserve  comprehensibility,  initials  of  surnames  may  be  retained. 

6.  Clerk  provides  anonymized  documents  to  Subcommittee  on 
Communications  from  the  Public  (see  Appendix  B  for  terms  of  reference) 
with  covering  memo  summarizing  the  case  and  highlighting  principal  issues 
to  be  decided  by  Subcommittee. 

7.  In  a  public  meeting,  Subcommittee  reviews  documents  with  clerk  and  with 
Ombudsman's  representatives.  Documents  do  not  form  part  of 
Committee's  or  Subcommittee's  public  record. 

8.  In  a  public  meeting,  the  Subcommittee  decides  what  action  to  take: 

-  none 

-  further  correspondence  with  communicant 

-  refer  specific  case,  or  issue  raised  by  case,  to  full  committee 

-  other 

9.  If  Subcommittee  decides  to  take  no  further  action,  Chairman  writes  polite 
letter  indicating  that  Committee  has  declined  to  pursue  the  matters  raised 
by  the  communicant.  If  appropriate,  without  discussing  merits  of  the  case, 
Chairman  indicates  Committee's  principle  of  not  "second  guessing"  the 
Ombudsman. 

10.  Once  Committee  has  concluded  its  consideration  of  a  specific  case,  clerk 
collects  all  documents  provided  to  Subcommittee  and  destroys  them.  Clerk 
retains  file  copy,  which  is  not  public  and  is  never  transmitted  to  Archives. 

11.  If  communicant  is  not  satisfied  with  Subcommittee's  decision,  the 
Chairman  informs  him  that  Subcommittee  will  only  reconsider  matter  if 
"new  information"  is  available,  and  only  then  if  the  new  information  is  first 
made  available  to  the  Ombudsman  for  possible  reconsideration  of  his 
conclusions.  Until  the  Ombudsman  decides  not  to  reopen  a  complaint  or, 
having  reopened  the  complaint,  reaches  a  conclusion  on  it,  the 
Subcommittee  will  not  further  consider  the  matter. 


All  documents  provided  to  the  Committee  are  also  supplied  to  the 
Ombudsman  for  his  consideration  and  possible  reply.  Occasionally,  the 
Ombudsman  will  request  the  person  who  has  contacted  the  Committee  to  sign  a 
release  form  so  that  he  may  supply  certain  documents  to  the  Subcommittee 
without  contravening  the  confidentiality  requirements  of  the  Ombudsman  Act. 

Although  the  Subcommittee  reviews  each  matter  submitted  to  it,  and 
decides  each  one  on  its  individual  merits,  it  is  most  unusual  for  the 
Subcommittee  to  recommend  any  action,  or  to  grant  a  person's  request  to  appear 
in  person.  This  reflects  the  Committee's  strongly  held  view  that,  except  in  the 
most  unusual  circumstances,  the  Committee  should  not  even  consider 
intervention  in  complaints  investigated  by  the  Ombudsman.  The  Committee  has 
consistently  refused  to  act  as  an  appeal  body  for  cases  in  which  persons  who  have 
complained  to  the  Ombudsman  are  not  satisfied  by,  or  disagree  with,  the 
conclusions  reached  by  the  Ombudsman.  Otherwise,  the  Committee  would 
simply  be  taking  over  the  Ombudsman's  job,  and  this  is  not  what  the  Legislature 
intended  when  it  created  the  Committee. 

The  Committee  welcomes  comments  which  may  help  to  improve  the 
service  provided  by  the  Office  of  the  Ombudsman  to  the  people  of  Ontario,  but  it 
will  normally  not  become  involved  in  individual  cases. 

Questions  about  any  of  the  foregoing  should  be  directed  to  the  clerk  of  the 
Committee. 


INFORMATION  FOR  PERSONS  WHO  CONTACT 
THE  STANDING  COMMITTEE  ON  THE  OMBUDSMAN 


Authorized  by  the  Committee 


People  write  or  call  the  Standing  Committee  on  the  Ombudsman  for  a 
number  of  reasons.  For  example,  they  request  that  the  Committee  reconsider  or 
reinvestigate  complaints  which  the  Ombudsman  has  investigated;  they  request 
that  the  Committee  overrule  conclusions  reached  by  the  Ombudsman  with  which 
they  disagree;  they  complain  about  the  methods  or  the  motives  of  the 
Ombudsman's  staff;  they  offer  suggestions  for  the  improved  operation  of  the 
Office  of  the  Ombudsman  or  of  the  Ombudsman  Act;  and  they  request  an 
opportunity  to  appear  in  person  before  the  Committee  for  a  wide  variety  of 
reasons. 

The  Committee  has  established  a  subcommittee  to  deal  with  all  such 
communications  received  by  the  Committee.  This  Subcommittee  is  composed  of 
MPPs  of  all  three  political  parties  represented  in  the  Legislature  and  is  chaired 
by  a  Member  of  the  Opposition.  Its  decisions  must  be  unanimous;  if  any  Member 
of  the  Subcommittee  disagrees  with  any  proposed  action,  the  matter  is 
automatically  referred  to  the  full  Committee  for  consideration. 

The  Subcommittee  individually  reviews  each  submission  to  it,  primarily  on 
the  basis  of  documents  supplied  to  it  by  the  person  who  has  contacted  the 
Committee.  Whether  or  not  the  person  requests  it,  all  documents  are  treated 
confidentially;  that  is,  they  are  not  made  public.  Moreover,  the  names  and 
identifying  references  to  all  persons  mentioned  in  the  documents  are  removed  by 
the  Committee  staff,  so  that  the  Members  of  the  Subcommittee  will  not  know 
the  names  of  the  persons  involved.  This  is  done  to  ensure  complete  impartiality 
in  the  subcommittee's  review  of  the  case. 


TERMS  OF  REFERENCE  FOR 
SUBCOMMITTEE  ON  COMMUNICATIONS  WITH  THE  PUBLIC 


Ordered,  That  a  subcommittee  be  struck  to  consider  on  the  Committee's 
behalf  communications  from  the  public;  the  subcommittee  to  be  composed  of  the 
following  Members:  Philip  (Chairman),  McNeil  and  Morin  with  a  quorum  of  3; 
substitution  shall  be  permitted  on  written  notice.  All  communications  from  the 
public  to  the  Committee  shall  be  referred  to  the  subcommittee,  which  shall 
review  and  respond  to  them,  provided  that  all  decisions  by  the  subcommittee 
shall  be  unanimous;  any  matters  which  are  not  decided  unanimously  by  the 
subcommittee  shall  be  considered  by  the  full  Committee.  The  subcommittee 
shall  report  to  the  Committee,  for  consideration  by  it,  any  matters  which  in  the 
subcommittee's  opinion  warrant  the  full  committee's  attention.  The 
subcommittee  shall,  subject  to  direction  by  the  Committee,  determine  its 
procedures. 


Minutes  of  Proceedings  of  the  Committee 

July  11,  1985 


SAMPLE  LETTER 


Dear  Mr. 


The  Standing  Committee  on  the  Ombudsman  has  reviewed  your  letter  to 
me  of  March  10,  1985,  and  the  enclosed  documentation. 

The  Committee  reached  the  decision  that  it  should  not  pursue  this  matter. 
In  the  Committee's  opinion,  it  cannot  and  should  not,  except  in  the  most 
extraordinary  situation,  consider  cases  in  which  complainants  disagree  with,  or 
are  not  satisfied  by,  the  Ombudsman's  conclusions.  Otherwise,  we  would  simply 
be  taking  over  the  Ombudsman's  job  and  this  is  not  what  the  Legislature  intended 
when  it  created  the  Committee. 

I  wish  to  emphasize  that  in  deciding  not  to  pursue  this  matter,  the 
Committee  is  in  no  way  agreeing  or  disagreeing  either  with  the  Ombudsman's 
conclusions  or  with  your  comments  about  the  Office  of  the  Ombudsman.  To 
repeat,  the  Committee  does  not,  as  a  general  policy,  believe  it  should  act  in 
matters  of  this  nature. 

Yours  truly, 


Ed  Philip,  M.P.P. 
Chairman 
Subcommittee  on 
Communications  from  the  Public 


